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This dissertation aims at tracing the development of Chinese maritime arbitration system, 
her current problems and various challenges she is facing. Particular foci are made on the 
form and content of the arbitration agreement. China should keep on her flexible attitude 
on examining it.  
 
Arbitration agreement can be in different forms. Form like data text of telegram, 
including telegram, telex, fax, electronic data interchange and electronic mail, so long as 
it can physically manifest the content of the contract all can be recognized. Implied and 
oral arbitration agreement should also be recognized. 
 
As long as the intention to request arbitration can be inferred from the arbitration 
agreement or arbitration clause, the dispute is definite and belonging to the jurisdiction of 
CMAC, it can be heard by CMAC. The award of CAMC is final. The arbitration 
commission is not indispensable in the arbitration agreement. The arbitration clause, such 
as “Arbitration in Beijing” is also valid now.  
 
Effectiveness of the arbitration agreement is reflected in several aspects. It is the 
foundation of the whole arbitration process. The arbitral tribunal accepts and hears a 
dispute as per a valid arbitration agreement. It is also the basis to recognize and enforce 
the arbitral award. It is binding upon the parties and precludes the jurisdiction of court.  
   
 
 
With regard to the reality of shipping industry, the incorporation of arbitration clause in 
the charter party into the bill of lading is quite important, which leads to a few issues, 
such as whether it is incorporated, whether the holder of the bill of lading is the party or 
not, and how to determine its governing law. These are all crucial for arbitration in 
resolving maritime disputes in practice.  
 
China is all along supporting and encouraging the development of arbitration industry. 
The Supreme People’s Court has published the Interpretation on the Application of the 
Arbitration Law recently and is collecting the Suggestions on the People’s Courts 
Dealing with the Cases of Foreign Arbitration. CMAC also amended its Arbitration Rules. 
The objective is to give a flexible environment for arbitration, making the arbitration 
agreement valid as far as possible, which also conforms to the international trend.  
 
However, there are still some deficiencies in the arbitration system of China. This paper 
is attempting to identify possible improvements on the arbitration agreement in the 
existing maritime arbitration regime when discussing the questions above. China should 
sum up experiences in practice so as to resolve disputes better and in future become one 
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CHAPTER 1 - INTRODUCTION 
I. THE MARITIME LANDSCAPE IN CHINA    
1. 
2. 
                                                
China is a country of 1.3 billion people and possesses 18,700 kilometers of 
continental coastline and 14,000 kilometers of island coastline. Chinese maritime 
prowess was evident since the days of Qin dynasty. China opened up the seaways 
east first to Korea and Japan, crossing Southeast Asia to Sri Lanka and westwards 
through the Arabian Sea to Iran, reaching the eastern shores of the ancient Roman 
Empire. This was known as “the Silk Road on the Sea” during the Han Dynasty. The 
economic development in China then made sea transportation one of the main modes 
of communication with the outside world. The greatest accomplishment of Chinese 
maritime history was captured in the voyage of Zheng He in Ming Dynasty when he 
navigated east from the eastern of Pacific Ocean, and west to the east coast of Africa 
seven times, visiting more than 30 countries. This was also an important event in the 
maritime history, probably surpassing voyages made by Christopher Columbus, 
Vasco da Gama, and Magellan Ferdinand one century later.        
During the later period of Ming Dynasty to the end of Qing Dynasty, and for about 
300 years, Chinese maritime industry stagnated and declined.  The ensuing years 
following the fall of the Qing Dynasty, after the Opium War1, and due to the 
continuous wars, the control and pillage by the foreign countries, the maritime 
 
1 The war was from1839 to 1842. U.K. exported a large number of opium to China, leading to that much 
money flew out and people who took opium suffered great pain. China government decided to forbid the 
opium, and the U.K. was so dissatisfied that started the war against China. With the ending of Opium War, 
China ceded Hong Kong to U.K., made large compensation, was forced to open some ports for trading and 




industry suffered. The Civil War2 that led to the eventual People’s Republic of China 
(PRC) too saw most ships and equipment being brought away to Taiwan by the 
Nationalist Party troops. China was thus left virtually with no ships when PRC was 
founded. 
3. 
                                                
The PRC realized the need and importance of the maritime industry and had to 
re-build the industry from nothing. Maritime transportation started in 1950, with 21 
ships, with a total carrying capacity of totally 130,400 tons. On 15 June 1951, China 
and Poland cooperated to set up Chinese-Polish Shipping Company, renamed as 
Chinese-Polish Joint Stock Shipping Company, which was the first Sino-foreign 
equity joint venture. Ten years later or on 27 April 1961, China Ocean Shipping 
Company (COSCO) was established, as the first international shipping company. On 
the same day, one branch, Guangzhou Ocean Shipping Company, was established 
and four other branches-- Shanghai, Tianjin, Qingdao, and Dalian Ocean Shipping 
Company-- were established on 1 April 1964, 1 October 1970, 1 July 1976, and 1 
January 1978, respectively. Together, they bore the main transportation burden of 
Chinese foreign trade. Until the early 1970s, the Chinese maritime industry was too 
small to meet the requirement of foreign trade and the development of economy. 
Therefore, China had to spend much money to charter foreign ships. By 1975, this 
situation was over. Since the opening of the economy in the 1980s, the Chinese 
ocean shipping fleet grew steadily. The COSCO Group grew into a formidable 
shipping group with the largest fleet and the largest shipping agency--PENAVICO-- 
 
2 This war was also called the liberation war, from 1927 to 1949 between two largest parties in China: the 
Communist Party and the Nationalist Party. During this war, Japan aggressed China and the two parties 
ceased the civil war and got cooperation to resist Japan. The Nationalist Party was defeated and withdrew 




in China. From only 4 ships in 1961 and 22, 600 tons of carrying capacity, COSCO 
became a transnational and cross-industrial company in the 1980s with about 600 
ships and 30 million tons of carrying capacity. At present, its cargo volume exceeds 





Apart from the COSCO Group, another state-owned shipping enterprise in China, the 
China Shipping (Group) Company, was established in Shanghai in 1997. It operates 
container, oil, cargo, passenger transportation and vessels. It has 400 ships with 11.5 
million tons of carry capacity, and an annual transportation volume of 0.245 billion 
tons. Its container fleet comprises 100 container ships, 0.2 million slots and runs 
about 50 container liner routes inside and outside China. The transportation volume 
now exceeds 3.5 billion TEU annually.   
Prior to the opening of her economy in 1978, China traded primarily with nations of 
the Soviet bloc. With the opening up of the Chinese economy in 1978, Chinese 
products seeking new markets and foreign goods seeking Chinese market led to the 
opening of Chinese ports. Maritime traffic increased dramatically. 
As at 1999, there were 51 seaside ports and 85 inland ports in China.3  Cargo 
movement grew exponentially. The following table sets out the figures of the 
throughput capacity of various cargos in the main ports in 2002:4 
Table 1: 
 Bulk cargo General cargo Container  Car carrier 
Throughput 
capacity (T.) 
1.53 billion 0.416 billion 0.34 billion 0.128 
billion 
                                                 








10.2% 6.1% 33.7% 24.3% 
Ratio  54.6% (Solid) 
13.8% (Liquid) 
14.9% 12.1% 4.6% 
     
7. The following are the figures of the throughput capacity of specific cargos in the 
main ports in 2002:5 
Table 2: 
 Coal and 
the 
products 














0.24 billion 0.1 billion
Ratio  22.3% 14.6% 10.7% 10.8% 4.4% 
   
8. The following are the figures of the throughput capacity of cargos and containers in 
the main seaside ports and inland ports in 2002:6 
Table 3: 
 Throughput 












Seaside ports 1.72 billion 18.1% 33.82 
million 
37.7% 
Inland  ports  1.08 billion 14.3% 2.63 million 33.5% 
   
9. 
                                                
The throughput capacity of the cargo in Shanghai, Ningbo, Guangzhou, Tianjin, 







alone had 0.26 billion tons. There are 8 ports with throughput capacity of container 
exceeding 1 million TEU. Shanghai topped it all with 8.61 million.7 
10. In 2002, the government of China set down a number of policies which encourage 
export, viz lowering down the export costs, leading to the rapid improvement of the 
foreign trade and the port transportation. The figures of the throughput capacity of 
cargos in foreign trade in the main seaside ports and inland ports are:8 
Table 4: 
 Main ports  Seaside Ports  Inland Ports 
Throughput 
capacity (T) of 
the cargo 




20.3% 20.3% 20% 
   
11. These numbers continue to grow as China liberalizes trade ties with more and more 
countries. China’s entry into the World Trade organization (WTO) signals yet 
another milestone in trade liberalization which will lead to further increase in cargo 
movements and growth of maritime services in China. The trade figures below for 
year 20049 show the tremendous growth of trade over the previous year: 
Table 5: 
Import & export by month                    Sum Unit: 0.1 billion US dollars  
Import & export sum in current 
month 














January 714.3 607.7 17.5 714.9 607.7 17.5 
                                                 
7 Ibid. 
8 Ibid. 




February 760.9 482.0 57.9 1,475.2 1,089.7 35.4 
March 922.8 645.8 42.9 2,398.0 1,735.4 38.2 
April 966.4 701.5 37.8 3,364.3 2,437.0 38.1 
May 878.4 653.7 34.4 4,242.7 3,090.6 37.3 
June 994.3 667.9 48.9 5,237.0 3,758.5 39.3 
July 999.7 745.8 34.0 6,236.8 4,504.4 38.5 
August 982.6 719.9 36.5 7,219.3 5,224.3 38.2 
September 1066.1 835.5 27.6 8,285.6 6,059.8 36.7 
October 979.5 760.4 28.8 9,263.7 6,820.2 35.8 
November 1,119.3 786.0 42.4 10,383.0 7,606.2 36.5 
December 1,164.9 903.7 28.9 11,547.9 8,509.9 35.7 
 
II. MARITIME LAWS IN CHINA 
12. China enacted a number of laws and judicial interpretations in order to regulate her 
maritime industry. The following laws and judicial interpretations have application to 
maritime industry. 
(a) The Maritime Code of China: This was promulgated on 7 November 1992 and 
effective as of 1 July 1993.  
(b) The Special Maritime Procedure Law of China: This was promulgated on 25 
December 1999 and effective as of 1 July 2000. It establishes the legal status of 
Maritime Courts in China's judicial system. 
(c) The Civil Procedure Law of China: This was promulgated on 9 April 1991 and 
effective as of the same day. 
(d) The Interpretation on the Application of the Civil Procedure Law Issued by the 
Supreme People’s Court: This was effective as of 14 July 1992. 
(e) The Arbitration Law of China: This was promulgated on 31 August 1994 and 




(f) The Interpretation on the Application of the Arbitration Law Issued by the 
Supreme People’s Court: This was effective as of 11 December 2004. 
(g) The General Principles of the Civil Law of China: This was promulgated on 12 
April 1986 and effective as of 1 January 1987. It directs all the civil activities, 
including maritime activities.  
(h) The Interpretation on the Application of the General Principles of the Civil Law 
Issued by the Supreme People’s Court: This was effective as of 26 January 1988. 
(i) The Contract Law of China: This was promulgated on 15 March 1999 and 
effective as of 1 October 1999. It is the substantive law for all kinds of the 
contracts, including maritime contracts. 
(j) The Interpretation on the Application of the Contract Law Issued by the 
Supreme People’s Court: This was effective as of 29 December 1999. 
(k) The Insurance Law of China: This was promulgated on 28 October 2002 and 
effective as of 1 January 2003. It supplements the provisions on the contract of 
marine insurance in the Maritime Code of China. 
(l) The Hypothec Law of China: This was promulgated on 30 June 1995 and 
effective as of 1 October 1995. It supplements the provisions on the mortgage of 
ships in the Maritime Code of China. 
(m) The Interpretation on the Application of the Hypothec Law Issued by the 
Supreme People’s Court: This was promulgated on 29 September 2000 and 




(n) The Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York Convention): This was ratified on 2 December 1986 and as 
effective as of 22 April 1987.  
(o) The Regulation Issued by the Supreme People’s Court on the People’s Courts 
Dealing with the Cases of Foreign Arbitration (the Draft for Consultation): This is 
currently the subject of study and deliberation and is expected to be effective soon. 




The PRC Constitution provides for a market socialist system as a cornerstone to its 
legal system. All power in the country belongs to the people and the “law” made up 
of written laws, judicial interpretations, rules, regulations and directives. Individual 
decisions made by individual court do not constitute binding precedents on other 
courts. The common law doctrine of stare decisis has no application in China. 
“Laws” are set down by the National People’s Congress of the PRC (NPC) and the 
Standing Committee of the National People’s Congress. The NPC is the highest 
organ of State power. Its permanent body is the Standing Committee of the NPC. 
The NPC and the Standing Committee of the NPC are empowered by the PRC 
Constitution to exercise the legislative power of the State. The NPC has the power to 
enact and amend the PRC Constitution and primary laws governing the State organs, 
civil and criminal matters. The Standing Committee of the NPC is empowered to 
interpret, enact and amend laws other than those only permitted to be enacted or 
amended by the NPC. 
The functions and powers of the National People’s Congress includes amending the 




amending basic laws governing criminal offences, civil affairs, the state organs and 
other important matter, etc. The functions and powers of the Standing Committee 
includes interpreting the Constitution and supervising its enforcement, enacting, 
interpreting and amending laws, with the exception of those which should only be 
enacted, interpreted or amended by the National People’s Congress, among others. 
16. 
17. 
“Judicial interpretations” refer specifically to the normative legal interpretation 
documents published by the Supreme People’s Court and the Supreme People’s 
Procuratorate in the Chinese legal system. According to the Decision on Enhancing 
the Judicial Work made by the Standing Committee of the NPC in June 1981, the 
NPC grants judicial organs with the power of judicial interpretation. The Supreme 
People’s Court and the Supreme People’s Procuratorate respectively, make the 
judicial interpretations on the application of the specific laws in the trial and the 
procuratorial work. Judicial interpretations will be used by judicial organs to apply 
the law in each given case. While not being written law, judicial interpretations have 
the same effectiveness as the laws enacted by the NPC and the Standing Committee 
of the NPC.   
There are many judicial interpretations in China, for example, the Interpretation 
Issued by the Supreme People’s Court on the Application of the Administration 
Litigation Law10, the Interpretation Issued by the Supreme People’s Court on the 
Application of the Contract Law11, the Interpretation Issued by the Supreme People’s 
Court and the Supreme People’s Procuratorate on Dealing with the criminal cases 
                                                 
10 It has been effective since 10th, March, 2000. 




about producing and selling the fake and poor quality commodities12, etc. They have 
great influence on the development of the legal practice and theory and are often 




                                                
“Rules”, “regulations” or “directives” may be enacted or issued at the provincial or 
municipal level or by the State Council of the PRC or its ministries and commissions 
in the first instance for experimental purposes. After sufficient experience has been 
gained, the State Council may submit legislative proposals to be considered by the 
NPC or the Standing Committee of the NPC for enactment at the national level. 
The State Council is the executive body of the highest organ of state power. It is the 
highest organ of state administration. The State Council has the power to adopt 
administrative measures, enact administrative rules and regulations and issue 
decisions and orders in accordance with the Constitution and the law. The ministries 
and commissions under the State Council of the PRC are also vested with the power 
to issue orders, directives and regulations applicable within the jurisdiction of their 
respective departments, provided that these administrative rules and regulations are 
not in conflict with the PRC Constitution, any national laws or any administrative 
rules and regulations promulgated by the State Council. In the event that any conflict 
arises, the Standing Committee of the NPC has the power to annul such 
administrative rules, regulations, directives and orders. 
At the regional level, local people's congresses of provinces and municipalities 
directly under the Central Government and their standing committees may enact 
local rules and regulations and the people's government may promulgate 
 




administrative rules and directives applicable to their own administrative area, which 
do not contravene the Constitution and the law and administrative rules and 
regulations, and they shall report such local regulations to the Standing Committee of 




The organs of self-government of autonomous regions, autonomous prefectures and 
autonomous counties may exercise autonomy within the limits of their authority as 
prescribed by the Constitution, the law of the PRC on Regional National Autonomy 
and other laws and implement the laws and policies of the state in the light of the 
existing local situation. 
IV. PRC JUDICIAL SYSTEM  
Under the PRC Constitution and the Law of the Organization of the People’s Courts 
of the People’s Republic of China, the judicial organs comprise the Supreme 
People’s Court and the People’s Courts at various local levels, and the Special 
People’s courts, which include Military Court, Maritime Court and Railway court. 
Except in special circumstances as specified by law, all cases in the people’s courts 
are heard in public. The accused has the right of defense. The People’s Courts 
exercise judicial power independently, in accordance with the provisions of the law, 
and are not subject to interference by any administrative organ, public organization 
or individual. 
The People’s Courts adopt a two-tier final appeal system. A party may, before a 
judgment or order takes effect, appeal against the judgment or order of the first 
instance of a local People’s Court or special People’s Court to the People’s Court at 




level are final and binding. Judgments or orders of the first instance of the Supreme 
People’s Court are also final and binding. If, however, the Supreme People’s Court 
or a People’s Court at a high level finds an error in a final and binding judgment 
which has taken effect in any People’s Court at a lower level, or the president of a 
People’s Court finds an error in a final and binding judgment which has taken effect 
in the court over which he presides, a retrial of the case may be conducted according 
to the judicial supervision procedures. 
24. 
25. 
The local People’s Courts are divided into three levels, namely, the Basic People’s 
Courts, Intermediate People’s Courts and High People’s Courts. The Basic People’s 
Courts are divided into civil, criminal, administrative and economic divisions. The 
Intermediate People’s Courts have divisions similar to those of the Basic People’s 
Courts and, where the circumstances so warrant, may have other special divisions 
(such as intellectual property divisions). The High People’s Courts are the highest 
level in every province, taking charge of the influential cases in the whole province. 
The judicial functions of people’s courts at lower levels are subject to supervision of 
people’s courts at higher levels.     
The Supreme People’s Court is the highest judicial organ of PRC. It supervises the 
administration of justice by the people’s courts at various local levels and by the 
special people’s courts. The Supreme People’s Court is responsible to the National 
People’s Congress and its Standing Committee. Local people’s courts at various 
levels are responsible to the organs of state power which created them. 







The Maritime Courts are Special People’s Courts which have an important special 
maritime function within the judicial system in China. Since early 1980s, 10 
Maritime Courts have been established in 10 port cities along the coast, namely 
(from north to south) Dalian, Tianjin, Qingdao, Shanghai, Ningbo, Xiamen, 
Guangzhou, Haikou, Beihai and Wuhan (along Yangtse River).  
The Maritime Courts have jurisdiction over the maritime cases of first instance 
between the Chinese corporations and citizens; between the Chinese corporations; 
citizens and corporations and citizens outside China; and even between the 
corporations and citizens outside China. The Maritime Court's level is equivalent to 
an Intermediate People’s Court and its appellate court is the High People’s Court in 
the area where the Maritime Court is located.  
In the absence of agreement to refer a maritime matter to arbitration or other dispute 
resolution mechanism, the Special Maritime Court has jurisdiction to hear all 
maritime disputes in China. Maritime disputes which fall within the jurisdiction of 
the Special Maritime Court are defined in Article 4 of the Special Maritime 
Procedure Law of China:  
“Maritime Courts shall entertain actions brought by the parties in respect 
of maritime tort, disputes arising out of maritime contracts and other 




29. In addition, the Interpretation on Provisions on the Scope of the Cases Heard by the 
Maritime Courts Issued by Supreme People’s Court13 gives a detailed description of 
the works of the Maritime Courts.  
30. 
31. 
The Maritime Courts have been established for 20 years, and their caseload has been 
increasing. In 2003, the caseload of the 10 Maritime Courts was 9691.14 Compared 
with other seaside countries, this figure was high. For example, the maritime disputes 
heard by Canada were 300 more or less, and those by Japan were only about 20.15 
Here are the figures on Maritime Courts published by the Supreme People’s Court 
















Ratio of the 












Ratio of the cases 
whose parties are 
both foreign to 
the cases related 
to foreign 
countries 
Amount of the 
object 





Number of the 





Ratio of the 









Number of the 
countries and districts 
in Asia, Europe, Africa, 
North and South 
America related to the 
cases 
62140 8339 13.42% 59 73 
 
                                                 
13 Judicial Interpretation [2001] No. 27 
14曹建明,在纪念海事法院成立二十周年座谈会上的讲话，载于中国法院, http://www.chinacourt.org
15 Ibid. 





32. Here are the figures on the Shanghai Maritime Court during the last 20 years:17 
Table 7: 
Number of the cases of 
first instance and 
enforcement 
Ratio of the cases 
related to Hongkong, 
Macau, Taiwan and 
foreign countries  
Amount of the 
object in the 
cases of first 
instance 
Number of the 
countries and districts 
related to the cases 
Close to 10000 20% 5 billion RMB More than 40 
    
33. 
34. 
Also, Qingdao Maritime Court has accepted 12,333 maritime cases and concluded 
11,769 during the last 20 years.18 Therefore, it is evident that China has established a 
complete Maritime Court system. With the development of shipping and the 
economy, the work of the Maritime Courts has acquired significant 
accomplishments. 
V. PRC ARBITRATION INSTITUTIONS  
The Arbitration Law allows arbitration commissions to be established in the cities 
where the provincial or autonomous regional people's government is seated or in 
other cities that are divided into districts wherever necessary. To date, 178 arbitration 
institutions have been established, with almost one in every medium-size city. 
Specialized arbitration institutions, such as CMAC, have offices and 
sub-commissions in Beijing, Shanghai, Guangzhou, Dalian, Tianjin and Ningbo. 
PRC thus has the largest number of arbitration institutions in the world. These 
arbitration institutions are established by law and are not commercial entities.19 With 
enormous national arbitration network, arbitration has effectively penetrated into 
                                                 
17 高远，上海海事法院召开成立 20周年座谈会，载于中国法院网，http://www.chinacourt.org
18 郭俊莉，辉煌历程 20 年-纪念青岛海事法院成立 20 周年座谈会召开，载于中国法院网，
http://www.chinacourt.org
19 New Horizons in Arbitration in China: Interview with Dr Wang Shengchang , the Vice-chairman of 




every major corner of the Chinese society.20Among the many arbitration institutions 
in PRC, CIETAC 21  and CMAC 22  remain most authoritative in dealing with 
international commercial and maritime arbitrations. All arbitration commissions have 
laid down similar rules pursuant to the Arbitration Law of China and maintained 
arbitrator rosters of their own. CIETAC and CMAC also engage the services of 
foreign law experts in different legal systems as arbitrators among whom foreign 
litigants may freely designate. 
35. 
                                                
Although established by law, all the arbitration institutions in China are technically 
non-governmental institutions. While support and assistance is often given by local 
government authorities, the arbitration commissions are not state organs.23 The 
arbitrators for each case are agreed or chosen by the parties, not public authority.24 
As a non-governmental organization, these arbitration commissions do not have 
coercive power to resolve the disputes. Their rights are endowed by the agreement 
concluded by the disputing parties.25 This non-governmental character is consonant 
with the nature of arbitration, respecting the autonomy of the parties while 









26 王斐弘，也谈加入WTO 与我国仲裁法律制度改革—兼与肖永平、胡永庆先生商榷, 载于中国对外




36. The non-governmental and independent character of the arbitration commissions and 
the restraint in administrative intervention are expressly provided in the Arbitration 
Law.27  
Article 14 provides that “An arbitration commission is independent of 
government administration. It has no hierarchical connection with any 
administrative authority. Nor is there any hierarchical connection between 
arbitration commissions.”  
37. 
38. 
                                                
The non-governmental nature of the arbitration institutions upholds the voluntary and 
autonomous principles of arbitral process, ensuring the impartiality and inviolability 
of the arbitration award. 
China International Economic and Trade Arbitration Commission (CIETAC) 
While most of these arbitration institutions accept and hear domestic commercial and 
labor disputes, the China International Economic and Trade Arbitration Commission 
(CIETAC) distinguishes itself as the largest leading institution for international 
commercial disputes. CIETAC was established in April 1956 under its former name 
of Foreign Economic and Trade Arbitration Commission (FETAC). The name was 
changed in 1988. Since 1 October 2000, an alternative name-China International 
Commercial Arbitration Chamber (CICAC) has been concurrently used. CIETAC 
has its headquarters in Beijing, and its sub-commissions are located in Shenzhen and 
 





Shanghai. In the past 10 years, CIETAC administers about 700 cases annually, with 
850 cases in 2004.28 
China Maritime Arbitration Commission (CMAC) 
39. 
40. 
                                                
Apart from the Maritime Courts, China has also set up a specialist maritime 
arbitration commission to resolve the maritime disputes. It has a longer history than 
that of Maritime Courts.29 The shipping industry has long been using arbitration to 
resolve their disputes.30On 21 November 1958, the Decision to set up a maritime 
arbitration commission in China Council For Promotion Of International Trade 
(CCPIT) was passed at the 82nd Congress of the State Council presided by Prime 
Minister Zhou Enlai. The Maritime Arbitration Commission of CCPIT was 
established on 22 January 1959. The object of CMAC’s setting-up was to cope with 
the increasing number of maritime disputes. In the last 40 years, CMAC has acquired 
a reputation in Asian maritime circles and has gained recognition in international 
maritime arbitration. Full case administration in CMAC is performed by its 
Secretariat. CMAC has established representative offices in Shanghai, Guangzhou, 
Dalian, Tianjin and Ningbo since 1999. The representative office in Shanghai was 
upgraded to sub-commission in 7 January 2003.  
CMAC has set up two dispute resolution centers to facilitate settlement of different 
kinds of disputes. One is the Logistics Dispute Resolution Center (LDRC), which 










accepts all cases arising from or in connection with logistics, including but not 
limited to ocean shipping, land (highway, railway) and air transportation, 
multi-model transport, container transport, LCL, FCL, express service, storage, 
processing, allocated delivery, storage distribution, agency, management of logistics 
information, transportation, handling, loading and discharging, construction, sale and 
lease of the storage equipment and establishment, logistics designing and 
consultation, insurance relating to the logistics and enterprises concerned and tort in 
respect of the logistics service, etc. 
41. 
42. 
The other is Fishery Dispute Resolution Center (FDRC), which was established 
within CMAC Shanghai Sub-Commission in January 2003. FDRC takes cognizance 
of cases relating to the disputes arising from recovery of marine traffic accident, 
fishing and cultivating, and fishing nets; and disputes arising from ship-building, 
repairing, sale, insurance, leasing, mortgage and loan of fishing vessels; and disputes 
arising from the contract and management of foreland; and other disputes involving 
fishery. 
CMAC has its own Arbitration Rules. The newest one has been effective since 1 
October 2004. The rules are followed by the parties if they wish to submit their 
dispute to CMAC voluntarily in their arbitration agreement. For example, it must be 
noted that Article 7 of the CMAC Arbitration Rules expressly excludes the 
possibility of using a set of arbitration rules other than the CMAC Arbitration Rules 
in CMAC proceedings:31  
                                                 




“Where the parties agree to submit their dispute for arbitration to the 
Arbitration Commission, to LDRC of the Arbitration Commission or to 
the FDRC of the Arbitration Commission, the arbitration proceedings shall 
be conducted under these Rules; and the Special Provisions on Fishery 
Disputes Cases of CMAC Arbitration Rules shall also apply to fishery 
disputes arbitration proceedings.”  
43. Though the parties cannot choose other arbitration rules, they can choose other 
arbitration proceedings. Subject to consent by the Arbitration Commission, the 
parties' agreement shall prevail. Article 7 further provides so. 
44. 
45. 
                                                
The scope of cases heard by CMAC is basically same with that of the Maritime 
Courts, except those particular cases where the issues relate to the preservation of 
maritime claims, such as the arrest and auction of ships and cargo; the preservation 
of maritime evidence, such as taking, preserving and sealing up the evidence relating 
to a maritime claim; maritime injunction; ship lien; voluntary serving property on the 
sea; application of the limitation of liability for maritime claims, maritime 
administrative cases, maritime administrative compensation, and so on.32 CMAC is 
in a position to accept the maritime disputes of all types, whether they are domestic 
or foreign-related.33 
One feather of CMAC’s jurisdiction is that it is not exclusively restricted to foreign 
related disputes, although most maritime and shipping disputes include some foreign 
elements.34 In accordance with CMAC’s jurisdiction, the classification of CMAC as 
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a foreign-related arbitration commission under Arbitration Law of China is 
inaccurate.35 Probably CMAC should be classified as an arbitration commission 
specializing in maritime and shipping disputes, which may or may not involve 
foreign elements.36 
46. The caseload of CMAC is small. For example, CMAC handled 23 cases in 1996 and 
28 in 1997.37 Below is a summary of CMAC cases in 1998, 1999 and 2000:38 
Table 8:  
 Cases Accepted Cases Resolved 
              1998           18 21 
              1999           22 25 
              2000           16 19 
Total Value in the 3 Years 0.1161 billion 1.5651 billion  
 
47. 
                                                
From the table above, the number of the cases resolved is larger than that of the cases 
accepted.39 Given that China takes shipping tonnage, ownership and the enormous 
volume of sea trade, CMAC’s caseload is indeed small.40 The caseload of CMAC is 




37 高福来, Working Report of the 13th Committee of CMAC, (1997-1998), China International Commercial 
Arbitration (Yearbook of CIETAC and CMAC, in Chinese), pp. 13-17, at 13 
38刘书剑,中国海事仲裁委员会第十四届委员会工作报告（概要），载于中国对外贸易, 2001年 02期
39 Ibid. 
40 Dr. John Shijian Mo, Arbitration law in China, Sweet & Maxwell Asia, 2001, at 49 




the rapid development of Chinese economy and China’s ascension to WTO, there is 
perhaps a need to look into ways of attracting a higher caseload for CMAC.42 
VI. TYPICAL MARITIME TRANSACTIONS 
48. 
                                                
Chinese maritime transactions generally follow international practice. Many 
maritime contracts use standard forms such as those relating to -   
(a) Bill of lading; 
(b) Charter party; 
(c) Contract of affreightment; 
(d) Maritime tort; 
(e) Salvage contract; 
(f) Ship sale contract; 
(g) Ship construction contract; 
(h) Ship repair contract; 
(i) Ship ownership, possession, employment and lien; 
(j) Marine cargo insurance contract; 
(k) Freight forwarding contract; 
(l) Maritime security; 
(m) Crew service contract; 
(n) Offshore exploration contract; 
(o) Pollution damage; 










There is no central body that prescribes standard forms. Generally, forms used in the 
bill of lading are adapted from other developed shipping companies, such as 
CMA-CGM, Mitsui O.S.K. etc; those used in the charter party are adapted from 
GENCON 94, NYPE FORM, etc; and those used in the contract of affreightment are 
adapted from transnational companies, such as Shell, British Petrol, BASF, etc. The 
larger state-owned shipping companies and maritime enterprises in China had the 
tendency to set the trend.  
Disputes arising out of the bill of lading, charter party or the contract of 
affreightment are the most common. Disputes arising from the bill of lading normally 
relate to cargo damage, demurrage and general average contributions. Disputes 
arising from the charter party normally relate to redelivery of vessel, sublease, 
owners’ responsibilities， exceptions，rights and duties of owners and charterers. 
Disputes arising from the contract of affreightment normally relate to the volume of 
cargo supplied for shipment, loading and discharge deadline, and freight or dead 
freight. 
The Arbitration Rules of CMAC are much more detailed on the types of disputes 
which are within the jurisdiction of CMAC. They are provided in Article 2:  
“CMAC (formerly known as Maritime Arbitration Commission of CCPIT, 
and hereinafter referred to as "the Arbitration Commission" or CMAC) 
independently and impartially resolves, by means of arbitration, admiralty, 
maritime, logistic disputes and other contractual or non-contractual 




and promote the development of the international and domestic economy, 
inter alia, trade and logistics.”  
52. The Arbitration Commission shall take cognizance of cases relating to the following 
disputes -  
(a) Charter party, contract of multi-model transport, bill of lading, waybill or any 
other transport documents in connection with carriage of goods by sea or waters, or 
carriage of passengers; 
(b) Sale, construction, repair, chartering, financing, towage, collision, salvage or 
raising of ships or other offshore mobile units, or from sale, construction, 
chartering, financing and other relative business of containers; 
(c) Marine insurance, general average or ship's protection and indemnity; 
(d) Supply or security of ship's stores or fuel, ship's agency, seamen's labor service 
or port’s handling; 
(e) Exploitation and utilization of marine resources or pollution damage to marine 
environment; 
(f) Freight forwarding, non-vessel operating common carriage, transport by 
highway, railway or airway, transport, consolidation and devanning of containers, 
express delivery, storing, processing, distributing, warehouse distributing, logistics 
information management, or from construction, sale and leasing of tools of 
transport, tools of carrying and handling, storage facilities, or from logistics center 
and distribution center, logistics project planning and consulting, insurance related 
to logistics, tort or others related to logistics; 








CHAPTER 2 - ARBITRATION AGREEMENT  
I. DEFINITION OF THE ARBITRATION AGREEMENT 
53. Article 16 of the Arbitration Law of China defines an arbitration agreement as 
follows:  
“Arbitration agreement refers to an arbitration clause in a contract or an 
agreement of other written forms made either before or after the 




Therefore, an arbitration agreement can be in the form of the arbitration clause in the 
commercial contract or a separate agreement. 
The power to choose arbitration as the method of dispute resolution is both accepted 
in legal practice as well as by the written law laid out in the Arbitration Law of China. 
Therefore, any party who concludes a contract in China may choose arbitration to 
resolve their dispute if there is an arbitration agreement providing so. The agreement 
to arbitrate is the foundation of any arbitration proceeding. It is the evidence of the 
consent of the parties to submit their disputes to arbitration. Unlike litigation, where 
the court’s jurisdiction is founded by law, a party’s right to arbitrate originates from 
the consent of the parties to the dispute as expressed in the arbitration agreement. 
II. TYPES OF ARBITRATION AGREEMENT  
56. In the maritime industry, the categories of arbitration agreement vary in form as well 
as import. 








                                                
These are two basic types of arbitration agreement.  
The first, and more common, is the arbitration clause, which is the written agreement 
to submit for arbitration the future disputes, and is concluded by the parties before 
the occurrence of the disputes. Frequently, it is contained in the contract as a clause 
in the principal agreement between the parties and forms part of the contract.  
A submission agreement, by contrast, normally deals with an existing dispute and 
can be tailored to fit the exact circumstances faced by the parties to the dispute. If the 
agreement purports to deal with an existing dispute, the parties will normally set out 
in detail the performance of the contract and the procedure they wish the arbitral 
tribunal to adopt.43 An arbitration clause dealing with disputes which may arise in 
the future, does not usually go into too much detail as it is not known what kind of 
disputes will arise and how they should best be resolved. It normally merely 
indicates the consent of the parties to submit their future dispute, if any, for 
arbitration in the future. 
In principle, the two types of arbitration agreements have the same effect and 
function, even though they take different forms. Arbitration clauses are usually short, 
whilst submission agreements are usually long. This is not because of any particular 
legal requirement; it is simply a reflection of the practicalities of the situation. 
Though the parties to a contract may agree to an arbitration clause, they hope that no 
dispute or difference will arises. They usually adopt a short model clause 
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recommended by an arbitration institution, which is a custom in the arbitration 
practice.  
2) Express Arbitration Agreement and Implied Arbitration Agreement  
61. 
62. 
The express and implied arbitration agreement is distinguished on the basis of the 
different ways such an agreement is concluded. An express arbitration agreement 
means that it is clearly stipulated that arbitration is the dispute resolution mechanism 
adopted, while the implied arbitration agreement may only contain some indicia that 
arbitration is contemplated. An implied arbitration agreement could also arise from 
the conduct of one or both of the parties in the arbitration process, each party taking 
positive steps to progress that arbitration without objection. In the maritime industry, 
most of the arbitrations are conducted in accordance with express agreements or 
clauses, which are usually contained in the bills of lading, charter parties, or sale 
contracts. 
Under Chinese law, the use arbitration to resolve disputes must be reached 
voluntarily. Otherwise, the application for arbitration will be refused by the 
arbitration commission.44 An implied arbitration agreement may not be recognized in 
China arbitration, as it would fail the requirement of an arbitration agreement in 
“writing”. Current the Arbitration Law of China supports arbitration only if there is 
an express arbitration agreement.     
63. 
                                                
It is this writer’s submission that there is a case for the recognition of an implied 
arbitration agreement if the intention to arbitrate could be clearly ascertained.  
 




III. MODEL ARBITRATION CLAUSES 
64. In the shipping industry, there are few arbitration agreements which are concluded by 
the parties after the occurrence of the disputes. Most arbitration agreements are 
arbitration clauses printed in the bill of lading or charter parties in advance of a 
dispute occurring. Several commonly used model clauses are: 
(a) By CMAC- 
“Any dispute arising from or in connection with this contract shall be 
submitted to CMAC for arbitration which shall be conducted in 
accordance with the Commission’s Arbitration Rules in effect at the time 
of applying for arbitration. The arbitral award is final and binding upon 
both parties.” 
(b) By CMAC LDRC - 
“In case of disputes, the parties should settle them through amicable 
consultation; when such attempt fails, they shall then be submitted to 
CMAC for arbitration, which shall be conducted at the Logistics Dispute 
Resolution Center in accordance with the Commission’s Arbitration Rules 
current at the time of applying for arbitration. The arbitral award is final 
and binding upon both parties.” 
(c) By CMAC FDRC- 
“Any dispute arising from or in connection with this matter/ this contract 
shall be submitted to CMAC FDRC for arbitration which shall be 




Cases of CMAC Arbitration Rules of applying for arbitration. The arbitral 
award is final and binding upon both parties.” 
(d) Concise arbitration clause by CMAC- 
“In case of disputes, they shall be submitted to CMAC for arbitration.” 
(e) China Chamber of International Commerce Fixture Note of Voyage Charter 
Party (2000 Standard Form) by CMAC- 
Article 13 Law and Arbitration: “This Fixture Note shall be governed by 
and construed in accordance with Chinese law, and the Charter Party shall 
be established when this Fixture Note is signed. Any dispute arising out of 
or in connection with this Fixture Note shall be submitted to CMAC for 
Arbitration in Beijing. The arbitration award shall be final and binding 
upon the parties.” 
(f) Time Charter party 2003 Standard Form by CMAC- 
Article 44: “Any dispute arising from or in connection with this contract 
shall be submitted to CMAC for arbitration which shall be conducted in 
accordance with the Commission's Arbitration Rules in effect at the time 
of applying for arbitration. The arbitral award is final and binding upon 
both parties. If mutually agreed, clauses to, both inclusive, as attached 
hereto are fully incorporated in this Charter Party.” 
(g) Shipbuilding contract by CMAC- 
Article 13: “Any dispute arising from or in connection with this contract 
shall be submitted to CMAC for arbitration which shall be conducted in 




of applying for arbitration. The arbitral award is final and binding upon 
both parties.” 
65. 
                                                
The effect of using standard or model arbitration agreement of a particular arbitration 
institution usually means that the parties to the dispute abide by the arbitration rules 
of that arbitration institution, and the rules become part of the arbitration 
agreement.45 Parties may also derogate from, waive, exclude or otherwise modify 
some sections of the arbitration rules which are not desired, so long as they confirm 
that the rules modified or excluded are adopted.46 Most institution rules would say 
that their rules constitute a part of the arbitration agreement.47 
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CHAPTER 3 - FORM AND CONTENT OF THE ARBITRATION AGREEMENT 
I. FORM OF THE ARBITRATION AGREEMENT 
1) Written Arbitration Agreement  
66. Whether an arbitration agreement is in the underlying contract, or in a separate 
agreement, or is incorporated by reference, it must be in writing in order for the 
dispute to be submitted for arbitration. The requirement that arbitration agreement 
should be in writing is stipulated clearly in the Arbitration Law of China, and this is 
consistent with the UNCITRAL Model Law on International Commercial Arbitration 
(the Model Law)48 and the New York Convention49. When the agreement is properly 
recorded, such a record should help to avoid disputes as to whether or not an 
arbitration agreement was made. CMAC exercises jurisdiction for the arbitration of a 
dispute upon the written application of one of the disputing parties and in accordance 
with the written agreement between the parties which provides for the submission of 
dispute to CMAC for settlement.50 
67. 
68. 
                                                
The prevailing Chinese law requires a written arbitration agreement.51 Chinese 
courts have also placed emphasis on the written form.52  
Emphasis on the written form of arbitration agreement is derived from the same 
origin as the written requirement for contracts. The requirement for written form, 
 
48 Article 7 of the Model Law 
49 Article 2 of the New York Convention 
50 任建新, Mediation, Conciliation, Arbitration and Litigation in the People’s Republic of China, in 
Tahirih V. Lee, ed., Contract, Guanxi, and Dispute Resolution in China, (New York : Garland Pub., 1997) 
363 at 365 
51  Article 16 of the Arbitration law of China , Article 3 of CMAC Arbitration Rules 




applies irrespective of whether the contract is domestic or foreign. For example, 
Article 3 of the former Economic Law of China53 provides that:  
“The economic contracts, except those contracts settled immediately, 
should be in writing. The documents, telegram, chart by which the parties 
agree to modify the contract, are the parts of the contract as well.”  
69. The general requirement of writing is found in Article 7 of the former Foreign 
Economic Contract Law of China,54 which provides that:  
“When the parties agree to conclude a contract in writing and sign on the 
contract, the contract is established. If the contract is concluded by letter, 
telegram and telex, and one party requires signing the letter of 




The advantage of a written form is the ease of reviewing the evidence and allocating 
the burden of proof of the parties. 
However, excessive emphasis on the written form of the contract and defining the 
written form strictly, may not encourage the civil and business affairs, and may not 
protect the interests of the parties.  
China has made some changes on the explanations of the written form of the contract 
in the Contract Law.55 The parties could agree on the form of the contract, so long as 
the provisions of the law and administrative regulations are not infringed.56 The 
written requirement brought about by the provision in the Contract Law of China in 
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1999, extends to the data text of telegram, including telegram, telex, fax, electronic 
data interchange and electronic mail, so long as it can physically manifest the content 
of the contract. 57 Similarly, the intention of the parties to arbitrate must therefore be 
manifested clearly in writing in any such form. As compared to those laws that had 
been repealed, this provision shows a more flexible view on defining the requirement 
of “writing”, reflecting the principle of freedom of contract and autonomy of parties.  
73. A comparison of the “writing” requirement under the Contract Law of China and 
those of other countries, such as the Model Law, U.K. Singapore, Germany, Swiss, 
as well as Russia, may be interesting:  
(a) The Model Law
Article 7 (2): “The arbitration agreement shall be in writing. An agreement 
is in writing if it is contained in a document signed by the parties or in an 
exchange of letters, telex, telegrams or other means of telecommunications 
which provide a record of the agreement, or in an exchange of statements 
of claim and defence in which the existence of an agreement is alleged by 
one party and not denied by another. The reference in a contract to a 
document containing an arbitration clause constitutes an arbitration 
agreement provided that the contract is in writing and the reference is such 
as to make that clause part of the contract.”  
(b) U.K.: Arbitration Act 1996  
Section 5: “(2) There is an agreement in writing- 
                                                 




(a) if the agreement is made in writing (whether or not it is signed by the 
parties). 
(b) if the agreement is made by exchange of communications in writing, or 
(c) if the agreement is evidenced in writing. 
(3) Where parties agree otherwise than in writing by reference to terms 
which are in writing, they make an agreement in writing.  
(4) An agreement is evidenced in writing, if an agreement made otherwise 
than in writing is recorded by one of the parties, or by a third party, with 
the authority of the parties to the agreement.  
(5) An exchange of written submissions in arbitral or legal proceedings in 
which the existence of an agreement otherwise than in writing is alleged 
by one party against another party and not denied by the other party in his 
response constitutes as between those parties an agreement in writing to 
the effect alleged.”  
(c) Singapore: Arbitration Act 
Section 4 (4): “Where in any arbitral or legal proceedings, a party asserts 
the existence of and arbitration agreement in a pleading, statement of cases 
or any other documents in circumstances in which the assertion calls for a 
reply and the assertion is not denied, there shall be deemed to be an 
effective arbitration agreement as between the parties to the proceedings.” 
(d) Germany: German Code of Civil Procedure 
Article 1031(3): “In the event that a contract that complies with the form 




arbitration clause, such shall constitute an arbitration agreement in the 
event that the reference is such that it makes such clause a part of the 
contract.”  
(e) Swiss: Swiss Private International Statute of December 18, 1987
Article 178: “As regards its form, an arbitration agreement shall be valid if 
made in writing, by telegram, telex, telecopier or any other means of 
communication which permits it to be evidenced by a text.” 
(f) Russia: Law on International Commercial Arbitration 
Article 7 (2), which is same with Article 7 (2) of the Model Law 
74. These legislations all appear to give the term “agreement in writing” a wider 
meaning than that under the Contract Law of China. In fact, the reference to other 
documents or terms containing an arbitration clause by a contract is quite common in 
shipping practice, typically for the incorporation of the charter party terms into the 
bill of lading.58 The dispute over such an issue seems to appear often in cases 
submitted to arbitration in CMAC. Based on feedback on the decided arbitration 
cases and judicial opinions, the Supreme People’s Court is currently drafting the 
Regulation on the People’s Courts Dealing with the Cases of Foreign Arbitration, 
relating to the incorporation of an arbitration agreement.59 It will be effective soon. 
75. The Contract Law of China does not require a “signature” for an arbitration 
agreement to be in writing unlike other countries, such as, Russia, Germany, as well 
as the Model Law.  
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2) Oral Arbitration Agreement  
76. Some countries recognize an arbitration agreements made orally For example: 
(a) New Zealand: Arbitration Act 1996  
Section 2: “Arbitration agreement” means an agreement by the parties to 
submit to arbitration all or certain disputes which have arisen or which 
may arise between them in respect of a defined legal relationship, whether 
contractual or not. 
(b) Sweden: Swedish Arbitration Act 1999
Section 1: “Disputes concerning matters in respect of which the parties 
may reach a settlement may, by agreement, be referred to one or several 
arbitrators for resolution.” 
77. 
78. 
In these countries, an arbitration agreement may be made orally or in writing. They 
treat an arbitration agreement as merely a contract like other and that if the parties 
want to make such a contract orally they should not be precluded from doing so. 
At the 43rd session of the UN Commission on International Trade Law (UNCITRAL) 
Working Group (Arbitration and Comnciliation) held on 3-7 October 2005 in Vienna, 
the Mexican delegation proposed that the reference to written form be omitted. Their 
proposal is to amend the definition of an arbitration agreement as follows - 
“An arbitration agreement is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise 




contractual or not. An arbitration agreement may be in the form of an 
arbitration clause in a contract or in the form of a separate agreement.” 
79. The reason advanced is that -  
“Arbitration is now more widely accepted than when the New York 
Convention and the Model Law were negotiated. The written form 
requirement is for many a formality that is no longer justified. This 
formality may frustrate the legitimate expectations of the other parties. 
The form of the arbitration agreement is more restrictive than the freedom 
of form in commercial contract; a contract involving a transaction worth a 
hundred million dollars may be concluded verbally, but the arbitration 
agreement relating to that contract must be in writing. There are some 
countries in which the arbitration agreement is no longer required to be in 





The UNCTITRAL Working Group has yet to make a decision on the proposal. 
In China, not only the general arbitration law, but also the specific arbitration rules61, 
all emphasize on the requirement of “written form” for arbitration agreement. Thus, 
an oral arbitration agreement is not as yet recognized.  
However, Article 10 of the Contract Law of China stipulates the forms of contract as:  
“A contract may be made in writing, in an oral conversation, as well as in 
any other form.”  
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83. Arbitration agreement is a contract by nature, and as such could arguably also take 
oral form like any other contract. However the form requirement in the Arbitration 
Law of China (i.e., in writing) being the lex specialis must necessarily take 
precedence over general Contract law. It is a visible bug of the Arbitration Law of 




A wider interpretation of the arbitration agreement or a widening the category of 
“arbitration in writing” should be made and the oral form should be recognized; in 
order to make the arbitration agreement between the parties valid as far as possible 
and fulfill the parties’ intention to arbitrate.  
The proposal of Mexico is valuable and reasonable, and the practice of New Zealand 
and Sweden referred above is a good example for China to follow. Whether such a 
view will be accepted by the international arbitration community is however still 
uncertain. 
II. MANDATORY CONTENTS OF THE ARBITRATION AGREEMENT 
The contents of an arbitration agreement are not specified in the Arbitration Law of 
China. However, it is necessary to address this issue because the arbitration 
agreement is the means by which parties exercise their autonomy, thus defining the 
basis on which an arbitration commission may exercise its jurisdiction over a 
dispute.62  
87. 
                                                
According to Chinese law, parties may prescribe many important issues of arbitration 
in the arbitration agreement. For example, parties can decide which arbitration 
 




commission should hear the dispute, the size of arbitral tribunal containing one or 
three arbitrators, the governing law of the arbitration agreement, the specific issue or 
argument to be determined by the tribunal, procedure for the conduct of arbitration, 
the power of the tribunal to grant costs, and any other issues affecting the operation 
of arbitration.63     
88. 
89. 
                                                
Most arbitration rules provide specific guidance, directing the parties’ attention to 
these preliminary issues of arbitration.64 When the parties are in doubt, they adopt 
the desired model agreement word for word, adding only a few exceptions.65 The 
parties also can modify the model arbitration agreement according to their special 
needs. Parties are often able to agree on the appointment of the arbitrators or place of 
hearing or any other issues which can be determined by them after the specified 
arbitration commission agreed by the parties has accepted the application for 
arbitration.66  
The making of an arbitration agreement is similar to the making of a contract.67 
Principles affecting validity of contract would generally also apply to the making of 
an arbitration agreement. Parties must always ensure the clarity and consistency of 
the provisions in the arbitration agreement.68 
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The intention to request arbitration must be definite, affirmative, and clear-cut. The 
arbitration clause must avoid the words which may give rise to ambiguity or 
uncertainty. Consider the following clause: 
“Any dispute arising out of or in connection with this contract shall be 
submitted to CMAC for arbitration if there is no consensus, and if the 
parties are dissatisfied with the award, it shall be submitted to the court for 
litigation.”    
This arbitration clause violates the principle that the arbitration is final and the 
parties cannot appeal, which is not consistent with the CMAC Arbitration Rules.69 
Therefore, according to Chinese law, it is probably invalid. 
92. Another example is found in the former bill of lading of China Ocean Shipping 
(Group) Company:  
“Any dispute arising out of or in connection with this bill of lading shall 
be resolved by the court or arbitration in accordance with Chinese law.”70
93. 
94. 
The arbitration clauses made reference to both arbitration and jurisdiction of the 
court. As it does not exclude the court jurisdiction clearly it would probably be 
invalid.  
Following the publication of the Interpretation on the Application of the Arbitration 
Law Issued by the Supreme People’s Court,71 such a clause may be saved as valid. 
This Interpretation indicates that Chinese courts and arbitration commissions have 
                                                 
69 Article 67  
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moved to positively support the development of arbitration in China. What is 
important is to ascertain an intention to arbitrate in the arbitration agreement. 
2) The Matter(s) Submitted for Arbitration      
95. 
96. 
                                                
The matter(s) submitted for arbitration is another necessary element in the arbitration 
agreement. The power of the arbitral tribunal to accept and hear the cases stems from 
the principle that the arbitration is based on consent of the parties and not mandatory 
or statutory.72 Every arbitration clause or arbitration agreement must contain or refer 
to the subject. It may be stated broadly or specifically.73 Most pre-dispute arbitration 
clauses are drafted very broadly to include every possible dispute arising from or in 
connection with the contract. Because the jurisdiction of the arbitral tribunal is 
endowed by the arbitration clause or arbitration agreement concluded by the parties, 
the arbitral tribunal does not have the right to hear the matters which are not within 
the scope of the arbitration agreement and make an award; otherwise, the award 
made on this part is null and void. Court execution of the award may not be obtained 
for such awards. 
For example, an arbitration agreement is concluded as “All disputes arising from or 
in connection with enforcing the contract should be submitted for ** arbitration 
commission to resolve”. Seemingly, there is nothing wrong with it, but in fact, the 
words “enforcing the contract” limit the scope of the matters such that if the parties 
dispute the validity of the contract itself, or with the interpretation of the contract the 
tribunal may not be able to do so, because these disputes are excluded from the 
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In shipping practice, care should be paid to drafting the arbitration clause. If there is 
a clause saying that “General Average and Arbitration to be settled in Beijing”, it 
could mean that the clause refers only to disputes of a general average nature to be 
arbitrated upon in Beijing. A demurrage claim or other claims other than general 
average under that particular charter party would not be covered.  
The dispute which the arbitration clause wants to resolve should be comprehensive, 
such as, “Any dispute, controversy or claim arising out of or relating to this contract 
shall be referred to arbitration in Hong Kong.” 75  This is an example of a 
comprehensive arbitration clause.  
The term “arising out of this contract” is adopted by most of the model clauses. 
Nevertheless, a clause that states “Any dispute or difference under this contract shall 
be referred to arbitration.” is not comprehensive. The words “under this contract” 
limits the scope of the disputes submitted for arbitration, such as, the disputes on tort, 
whether the contract is in existence or not, or whether the contract is terminated all 
may not belong to the disputes “under this contract”, so that, they may not be 
submitted for arbitration under that agreement. 
3) The Arbitration Commission Chosen by the Parties     
 
74 Ibid. 
75 This clause is the international arbitration clause suggested by Hong Kong International Arbitration 




100.The Arbitration Law of China stipulates that all arbitrations must be conducted by an 
arbitration commission. It is therefore essential that the parties should refer clearly to 
a named arbitration commission they want to submit their dispute to. 
① Dealing with the Arbitration Clause where the Arbitration Commission is Not 
Correct or Unclear 
101
102
.Questions and problems sometimes arise where an arbitration commission is not 
named or incorrectly named. 
.The Shanghai High People’s Court has published the Disposal Suggestions on the 
Enforcement of the Arbitration Law76 relating to questions about the non-standard 
expression on arbitration institution in arbitration agreements. Corporations, other 
economic organizations and natural persons, usually cannot express correctly the 
name of the arbitration institution when they conclude the contract, because they are 
not familiar with the arbitration system or the arbitration institution. Nevertheless, 
the court would confirm the validity of the arbitration agreement even though the 
arbitration institution is vague. According to the guide, as long as there is no 
ambiguity in the intention to arbitrate and the arbitration institution can be inferred 
from the use of words and logical application, the courts should confirm the validity 
of the arbitration agreement. For example references to “Shanghai Arbitration 
Commission” and “Shanghai Branch”, “Shanghai Arbitration Institution”, 
“Arbitration in the concerned Department of Shanghai”, “Arbitration in the 
Arbitration Institution of the Place where the Contract is Concluded (the Conclusion 
Place is Shanghai)” would be accepted as valid arbitration agreements. They would 
                                                 




be interpreted as a choice of “Shanghai Arbitration Commission” or the “Shanghai 
Branch” of CIETAC or CMAC.     
103.The Arbitration Rules of CMAC also made some modifications in this regard. If the 
parties have agreed that the arbitration is conducted by CMAC, its Sub-Commission, 
its LDRC or its FDRC or by its formerly named Maritime Arbitration Commission of 
CCPIT, China Chamber of International Commerce in their arbitration agreement or 
clause, and the dispute by nature is admiralty, maritime, logistics or fishery dispute, 
it shall be considered that the parties have unanimously agreed that the arbitration 
shall be conducted by CMAC or the Sub-Commission.77 The guide and approach 
provided by Shanghai High People’s Court is commendable and should be followed 
by the other courts in China.78 
104.The amendment of CMAC’s Rules and Suggestions of Shanghai High People’s 
Court both adopt a more flexible approach to the construction of the arbitration 
agreement. These are breakthroughs in the judicial attitude towards arbitration.79 
② Dealing with the Arbitration Clause where Two Places of Arbitration or Two 
Arbitration Institutions are Chosen  
105.Problems cold also arise if the arbitration clause allows for too many choices. For 
instance, the first part of the arbitration clause stipulates that any dispute or claim is 
to be referred to arbitration in place A, but then the second part of the clause states 
that any other dispute is for arbitration in place B. Prior to the Interpretation on the 
Application of the Arbitration Law Issued by the Supreme People’s Court, according 
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to the Arbitration Law of China80, these arbitration clauses were held as ambiguous 
and uncertain and therefore the court would not give effect to it and the dispute had 
to be decided by the court. Fortunately this has now been addressed.  
106.In the Explanatory Letter on the Question of the Validity of the Arbitration Clause in 
which Two Arbitration Institutions are Chosen Simultaneously [1996], No.17, issued 
by The Supreme People’s Court on 1, December, 1996, the Supreme People’s Court 
explained that such an agreement is definite, valid and can be enforced. The solution 
suggested by the Supreme People’s Court is to say that the parties can apply for 
arbitration as long as they choose one of the arbitration institutions they agree to. The 
courts will then have no jurisdiction over the matter. If the parties apply for 
arbitration in Shanghai Arbitration Commission and Shanghai Branch separately, the 
arbitration institutions should negotiate between themselves to decide the jurisdiction. 
The institution which has received the request may not be the appropriate supervising 
institution. If the negotiation fails, when the parties apply to the court to confirm the 
validity of the arbitration agreement, the court should decide the appropriate 
arbitration institution.81 
③ Dealing with the Arbitration Clause where the Place of Arbitration is Specified 
but No Arbitration Commission Named    
107
                                                
.In shipping practice, many arbitration clauses refer to ad hoc arbitration, such as the 
arbitration clauses in “BALTIME 1939” Uniform: Time-charter, Time Charter 
(NYPE 93) and “Gencon” Charter.  
 







Arbitration clauses contained in charter parties and bills of lading are often extremely 
abbreviated – they may often consist solely of the words “Arbitration in Beijing”. 
There is no agreed arbitration institution, only the place of arbitration. In many 
countries, courts have been unwilling to find that such clauses are too uncertain to be 
enforced, and will usually expand the clause in accordance with the parties’ 
presumed intentions.82 It is enforced as long as it embodies the arbitration will of the 
parties logically. “Arbitration in London”, “Arbitration in New York”, and even the 
arbitration clause like “Any dispute is agreed to submit for some consultant of Justice 
Queen’s Bench. The consultant is appointed by the chairman of the judiciary 
committee, if there is no agreement on the consultant.” are valid, which are 
recognized by the courts.83 
.Before the Arbitration Law of China came into force, the Maritime Courts in China 
had supported that the view that “Arbitration in Beijing” was a reference to 
“Arbitration in CMAC” based on international custom. Hundreds of awards of 
maritime cases which were made by CMAC were enforced by the Maritime Courts, 
and that the clause “Arbitration in Beijing” had never been held to be invalid.84 
However with the new provision in the Arbitration Law of China, requiring a 
reference to an arbitration commission, the use of “Arbitration in Beijing” may no 
longer be sufficient to satisfy the legal requirement of form.85  
                                                 
82 For example U.K 
83 蔡鸿达, 中国海事仲裁委员会代表团访问加拿大和美国 ，载于中国对外贸易，2001年 12期
84 蔡鸿达，中国海事仲裁的发展，现状及有关问题的思考, 载于中国国际私法与比较法年刊，2000 







.According to the statistical data of CMAC, 20 percent of the maritime cases in 1996 
and 1997, cannot be heard because all the arbitration clauses “Arbitration in Beijing” 
concluded by the parties were held invalid.86  
However, recently, there appears to be more flexible attitude on determining the 
validity of the arbitration clause such as “Arbitration in Beijing”. Those arbitration 
clauses or arbitration agreements which omits the name of an arbitration commission 
or whose name of the arbitration commission is not correct or definite, may be 
valid.87 A very vague and short term such as “Beijing Arbitration” or “Beijing 
Arbitration Clause” would normally be sufficient to constitute an enforceable 
arbitration clause.  
.Here are two examples: 
The first one is a case of Japan Shine Sea-transport Co. Ltd. (the 
shipowner) v. Henan ** import-export Co. Ltd. (the charterer), heard by 
CMAC on 3 September 1998. The arbitration clause in the fixture note 
concluded by the two parties provided: “Arbitration in Beijing, and 
Application of the Law of China.” The shipowner, as the plaintiff, brought 
an action concerning the demurrage to Qingdao Maritime Court against 
the charterer. The charterer, as the defendant, raised an objection on the 
jurisdiction of Qingdao Maritime Court during the submission of the bill 
of defense, because of the existence of arbitration clause. Qingdao 
Maritime Court made the judgment on 27 March 1997. It is held that the 
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Arbitration Law of China has been carried out since 1 January 1995, and 
after that, there are several arbitration institutions established in Beijing, 
so the agreement “Arbitration in Beijing” between the plaintiff and the 
defendant was not clear, the content was not specific, and consequently, 
could not be enforced. As a result, Qingdao Maritime Court assumed the 
jurisdiction over this case. The charterer brought an appeal to Shandong 
High People’s Court. Shandong High People’s Court passed the judgment 
on 16 July 1997 and affirming the decision of the Qingdao Maritime Court, 
rejecting the appeal of the charterer. However, when the charterer applied 
to the Supreme People’s Court to rehear this case, the judgment of 
Supreme People’s Court was different from the former two courts. It held 
that the two parties concluded the charter party before the enforcement of 
the Arbitration Law of China. They agreed that “Arbitration in Beijing and 
Application to the Law of China”, was true intention of the two parties, 
and the matter submitted for arbitration was definite. They chose to 
arbitrate in Beijing, particularly referring to CMAC in Beijing. 
Accordingly, the Supreme People’s Court revoked the judgments of 
Shandong High People’s Court and Qingdao Maritime Court.88
 
The second case is Tianhua Trading Co. Ltd. v. Hainan ** Shipping Co., 
heard by CMAC on 15 August 2000. There was an arbitration clause 
“ARBI IF ANY IN BEIJING, TO APPLY CHINESE LAW” in the 
voyage charter party they concluded.  The view of the defending party 
                                                 




was that this arbitration clause was invalid for not providing any reference 
to a particular arbitration institution. The Claimants denied that and 
alleged that CMAC had jurisdiction. They submitted that the arbitration 
clause in the voyage charter party expressed the true intention of the 
parties to arbitrate, and among the arbitration institutions in Beijing, only 
CMAC can hear the maritime cases, as a result, the agreement was 
unambiguous. CMAC made the award on 14 June 2000, holding that the 
arbitration clause in the voyage charter party was the true will of the two 
parties, and their intention to arbitrate was a clear reference to CMAC. 
The decision reasoned that the parties agreed to arbitrate in Beijing to 
resolve their dispute; moreover, as long as they chose to arbitrate in 
CMAC or Beijing Arbitration Commission, it should be held that this 
choice was in conformity with their intention to resolve their dispute by 
arbitration when they concluded the contract. This choice indicated that 
the arbitration institution agreed in the arbitration clause was definite and 
could be enforced. Therefore, CMAC had the jurisdiction on this case.89  
113.The cases above reflect that China is trying to interpret the Arbitration Law of China 
more flexibly, and by all means making the arbitration agreements valid, which were 
invalid previously because of failure to conform to Article 16 of the Arbitration Law 
of China.  
III. AD HOC ARBITRATION  
                                                 




114.Generally speaking, arbitration can be differentiated between institutional arbitration 
and ad hoc arbitration. Ad hoc arbitration is the antonym of institutional arbitration 
and refers to any type of arbitration not performed by an institution.90 In China, 
institutional arbitration is as developed as other arbitration centers in the world, such 
as arbitration institutions in London, New York, Paris, etc. The Arbitration Law of 
China does not make any provision for ad hoc arbitration. There is some support for 
the view that ad hoc arbitration should be adopted and it should have the equal status 
with that of the institutional arbitration. An attempt to replace this loophole in the 
Arbitration Law of China is made in the Draft Regulation Issued by the Supreme 
People’s Court on the People’s Courts Dealing with the Cases of Foreign Arbitration 
(the Draft for Consultation).91 There is as yet no legal force in ad hoc arbitrations 
conducted in China according to current Chinese laws.  
115
116
                                                
.There are both advantages and disadvantages of the institutional arbitration and ad 
hoc arbitration.  
.Institutional arbitration is more stable, normative and professional than ad hoc 
arbitration, but ad hoc arbitration is more flexible. The distinct advantage of ad hoc 
arbitration is that this form is in line with the will of the parties and the actual 
situation of the dispute occurred. Some disputes connected with petroleum special 
licensing agreement or exploitation of natural resources are known to be resolved 
through ad hoc arbitration. Most countries adopt these two systems at the same time, 
such as U.S., U.K., Singapore, France and Germany. In the international circle, while 
 
90 Dr. John Shijian Mo, Arbitration Law in China, Sweet & Maxwell Asia, 2001, at 56 
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institutional arbitration is the main stream, however, ad hoc arbitration still accounts 
for a significant proportion of arbitrations conducted. In some countries, ad hoc 
arbitration is in the main practice, for example, UK, Greece and Portugal.  
117
118
                                                
.It is not this writer’s view that China should follow the rout of ad hoc arbitration 
blindly. A more careful and considered approach must be taken. The advantages of 
ad hoc arbitration are just the reasons why it is popular to the parties, and they are 
based upon one important element which is that the arbitration industry is very 
developed in that country. In this context, “developed” contains many factors, such 
as, the parties are used to submitting their dispute for arbitration, the arbitrators are 
experienced and professional, the courts and laws give sufficient support to 
arbitration and so on. Looking at circumstances in China, though it promulgated 
some laws and judicial interpretations to encourage and support the arbitration 
industry, the parties are still used to resolving their disputes by traditional litigation. 
The people’s arbitral consciousness has not been established. Thus, to most people, 
arbitration as a means to resolving disputes is relatively new. It may take time to 
change this situation. So the main task of an arbitration institution is to educate the 
public about arbitration. Ad hoc arbitration involves a sophisticated appreciation of 
arbitration and is not harmonious with the social reality in China; in fact, it cannot be 
operated well, either92.  
.Further, the number of the arbitrators in China is limited, which impedes the 
implementation of ad hoc arbitration. The largest difference between ad hoc 
arbitration and institutional arbitration is that ad hoc arbitration is not supervised or 
 




regulated by an institution. It entrusts the entire proceedings to the arbitrators without 
the arbitrators having to account to an institution. The arbitration institutions in those 
developed countries all have a long history, and are quite established. For example, 
in the arbitration industry of U.K., its 200-year history has nurtured so many reputed 
and competent arbitrators. However, this may not be so in China.93 To support an ad 
hoc arbitration system, there should be a large pool of qualified arbitrators for the 




                                                
.While ad hoc arbitration may be fraught with some uncertainties and problems， it is 
nevertheless feasible in the international arbitration field to increase the 
attractiveness of the arbitration system in China.94 The arbitration system is in the 
developing phase, but international arbitration in China is almost at par with other 
countries, and has acquired good reputation. Further, the arbitrators for international 
arbitration can come from different countries, and the courts in China do in fact pay 
more attention to international arbitration. Therefore, maybe China could allow ad 
hoc arbitration in the international arbitration field, so that the parties can have 
another means to resolve their dispute. It is also beneficial for China as a means of 
attracting foreign investment.95 
.As it currently stands in China, if the parties agree to resolve their disputes by ad hoc 
arbitration, the agreement cannot be recognized nor enforced by the Chinese courts. 
This however does not mean that Chinese law forbids ad hoc arbitration completely. 
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The Arbitration Law only forbids the conduct of ad hoc arbitration in China,96 but 
the arbitration award made outside of China under ad hoc arbitration proceedings, 
can still be enforced according to the New York Convention which China is a party 
to.97  
121.In accordance with the Regulation Issued by the Supreme People’s Court on the 
People’s Courts Dealing with the Cases of Foreign Arbitration (the Draft for 
Consultation),98  Chinese courts acknowledge the validity of ad hoc arbitration 
awards on the foreign related cases if the laws of the country where ad hoc 




                                                
In conclusion, China should be careful on adopting ad hoc arbitration, in light of the 
country’s circumstances. Currently, ad hoc arbitration does not have the environment 
for existence and development, and it is imprudent to follow other countries.  
IV. OPTIONAL CONTENTS OF THE ARBITRATION AGREEMENT 
1) The Governing Law of the Contract 
.Parties may also state in the arbitration agreement the law under which the dispute 
may be resolved. Such a stipulation is an express choice of the substantive law that 
would govern their rights and relationship of any dispute that could arise.  
.In China, if in the parties’ agreement there is a clause which prescribes that the law 
of a specific state is to be applied, the arbitration tribunal shall apply such laws, 
 
96 Article 16 and 58 of the Arbitration Law of China 
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98 Article 27 of the Regulation Issued by the Supreme People’s Court on the People’s Courts Dealing with 
the Cases of Foreign Arbitration (the Draft for Consultation) 





including a foreign law. If the parties have not indicated what law is to be applied, 
the arbitration tribunal shall decide the applicable proper law to be applied. Applying 
conflicts of law principles, the tribunal would determine the law of the state that has 
the closest connection with a contract and apply it as the law pertinent to the dispute 





.Arbitral tribunals are also required to apply the relevant provisions of the 
international conventions to which China has acceded to and such universally 
acknowledged international customs which are not contrary to Chinese public 
policy.100  
2) The Arbitral Tribunal 
.The parties to a dispute can also agree on the manner and method of appointment of 
the arbitral tribunal in their arbitration agreement.  
.Arbitral tribunals may consist of a single arbitrator or a panel of three arbitrators.101 
In CMAC, the parties and the Chairman of the Arbitration Commission may appoint 
arbitrators from the Panel of Arbitrators of CMAC or from the Panel of Arbitrators in 
Logistics. In case of fishery disputes, the arbitrators can only be appointed from the 
Panel of Arbitrators in Fishery.102  
.When a party selects an arbitrator, they must take care not to choose one who has a 
personal interest or relationship with a party or party’s agent as the relationship may 
affect the impartiality of arbitration. The Arbitration Law of China provides when 
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these circumstances appear, the party can request the arbitrator to withdraw from the 
proceeding.103 All arbitrators, whether appointed by the two parties or the chairman 
of arbitration commission are required to act independently when hearing the case. 
The arbitration commission has no power to influence the decision made or to be 
made by arbitral tribunal.  
3) The place of Arbitration 
129
130.
.The place of arbitration means that the place where the arbitration has its juridical 
seat and it is there the award is considered to be rendered. Sometimes, the place 
where the arbitral tribunal is formed, the place where the oral hearing is held or other 
legal proceedings may be different from the place where the arbitration award is 
seated or where the award is made.  
As far as the place of arbitration is concerned, CMAC is located in Beijing and its 
sub-commission is in Shanghai. Only these two institutions have the power to resolve 
maritime disputes by arbitration. This principle is stipulated clearly in the CMAC 
Arbitration Rules. 104  While CMAC does have representatives and offices in 
Guangzhou, Dalian, Tianjin and Ningbo, they are not normally considered the seat or 
place of arbitration even when the oral hearings are held there. These offices only 
assist CMAC in Beijing and Shanghai in arranging the physical oral hearings and 
other work, but would not be involved in the administration and scrutiny of awards 
made in the arbitration.  
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.Prior to January 2003, all awards made by CMAC are issued in Beijing. The 
establishment of Shanghai sub-commission is for the convenience of the parties to 
dispute who want to seek arbitration in Shanghai and to meet the increased caseload 
of CMAC in Beijing. The Shanghai sub-commission now accepts and hears maritime 
disputes independently, under the same arbitration rules and scope of jurisdiction as 
with CMAC in Beijing. The only difference in arbitration proceedings is that some 
arbitral awards are issued in Beijing and some are issued in Shanghai, but they are all 
effective legally and can be recognized by the courts. It gives the parties the freedom 
to choose either of these places of arbitration depending on their convenience.  
4) The Arbitration Language 
.The language of the arbitration may be stated in the agreement. By default, Chinese 
is the official language in maritime arbitration within China.105 However, the arbitral 
tribunal will respect the choice of the parties. If they agree that another language is 
used in the arbitration proceedings, for example, English, then their agreement will 
prevail. In such situations, the arbitration documents and the oral hearing can both be 
in English.  
.In the oral hearing, the parties or their attorneys or witnesses may require an 
interpreter from the arbitration commission or retain their own interpreters when they 
need language interpretation. If necessary, the arbitral tribunal may request the 
parties to furnish corresponding translation copies in Chinese or other language of 
the documents and evidential materials submitted by the parties.  
V. THE FOREIGN ARBITRATION CLAUSE 
 






.Another question which may arise is with regard to a foreign arbitration clause, i.e. 
where the place of arbitration is specified to be in a foreign country. Some 
countries106 have made mandatory provisions relating to the applicability of the 
foreign arbitration clause in a matter which is subject to the local court’s admiralty 
jurisdiction. The objectives are invariably to preclude the application of the foreign 
arbitration clause which could displace the court’s admiralty jurisdiction.  
The Arbitration Law of China does not make such express stipulation on foreign 
arbitration clause. This means that if the parties agreed that the arbitration is to take 
place outside of China, this arbitration clause is usually given cognizance and valid 
even if it may effectively displace the jurisdiction of the Chinese maritime courts. 
However in Article 20 of the Regulations Issued by the Supreme People’s Court on 
the People’s Courts Dealing with the Cases of Foreign Arbitration (the Draft for 
Consultation), some circumstances which can lead to the invalidity of the arbitration 
agreement over a foreign arbitration clause have been enumerated. One of these is if 
both or all the parties to the agreement are Chinese companies or nationals who 
agreed to submit their dispute not related with foreign factors for arbitration outside 
of China. While Chinese parties may submit their foreign disputes for arbitration 
outside of China, but a purely domestic arbitration involving only Chinese parties 
cannot be held outside China.  
136.
                                                
The use of foreign arbitration clause has often been exploited more by foreign 
enterprises than Chinese companies. Chinese companies usually pay much attention 
 
106 Such as Section 7 of the Draft of Proposed Carriage of Goods by Sea Act of 1999 of U.S, Article 46 of 
Marine Liability Act of Canada, Section 11 of Carriage of Goods by Sea Act 1991 in Australia, Section 310 




to the price clause in order to have a share of the international market, but neglect or 
ignore the arbitration clause. Foreign companies on the other hand are savvier in 
contract negotiation and usually pay attention to the place of arbitration, stipulating 
that the arbitration is conducted in a third country or their own countries. When a 




                                                
.The use of the arbitration clause in the bills of lading is only a relatively more recent 
happening. For example, the “Congenbill” did not adopt the arbitration clause until 
1994. However, the “Congenbill” 1994 has brought great impact on the shipping 
industry in China. China imports a large number of solid bulk cargo, and such bills 
are frequently used during the sale and settlement of exchange.  
Most charter parties have the clauses referring to “Arbitration in London”, and when 
the “Congenbill 1994”, which is popular in the shipping trade, incorporates this 
charter party, the arbitration clause is also incorporated. As a result, if the destination 
port is in China, and the disputes arise over the damage or loss of the cargo, Chinese 
Maritime Courts have to suspend the litigation due to the existence of arbitration 
clause, consequently, the consignees or the insurance companies in China have to 
experience very costly and inconvenient arbitration in London. As these clearly 
involve cases some foreign element, the arbitration clause would invariably be 
upheld against the Chinese parties requiring them to arbitrate outside China. 
Chinese parties often do not appreciate the importance of participating in foreign 
arbitration proceedings nor its cost and other implications.  
 




To illustrate, one Shanghai Company and one Hong Kong mechanical 
company entered into a contract worth US$300,000. A dispute arose on 
the quality of the machines delivered. According to the arbitration clause, 
the arbitration would to be held in the Stockholm Chamber of Commerce 
in Sweden. When the arbitral tribunal heard the case, the Shanghai 
Company neither submitted the statement of defense nor attended the 
hearing and the arbitral tribunal made an award against the Shanghai 
Company. The Shanghai Intermediate People’s Court was later asked to 
enforce the award of US$6,000,000 together with costs of US$2,400,000. 
If this case were arbitrated in China, the compensation and arbitration fee 




Perhaps steps could be introduced to limit the impact of foreign arbitration clauses in 
maritime matters. Such an idea is not at all radical. It has been done in other 
jurisdictions. 
.In the United States, Section 7 (i) of the Carriage of Goods by Sea Act (COGSA) 
1999 of United States allows a U.S. court to alter the arbitration clause in the bill of 
lading stipulating arbitration in the foreign country to one which requires  
arbitration within the U.S- 
“FOREIGN FORUM PROVISION 
1. APPLICATION  
This subsection applies to 





A. A contract of carriage or other agreement entered into after the date of 
enactment of this Act governing a claim under this Act; and  
B. A contract of carriage or other agreement entered into before the date of 
enactment of this Act governing a claim under this Act if the claim arose 
after that date.  
2. IN GENERAL  
Notwithstanding a provision in a contract of carriage or other agreement to 
which this subsection applies that specifies a foreign forum for litigation 
or arbitration of a dispute to which this Act applies, a party to the contract 
or agreement, at its option, may commence such litigation or arbitration in 
any appropriate forum in the United States if one or more of the following 
conditions exists:  
A. The port of loading or the port of discharge is, or was intended to be, in 
the United States.  
B. The place where the goods are received by a carrier or the place where 
the goods are delivered to a person authorized to receive them is, or was 
intended to be, in the United States.  
C. The principal place of business or, in the absence thereof, the habitual 
residence of the defendant is in the United States.  
D. The place where the contract was made is in the United States. 
          E. A forum specified for litigation or arbitration under a provision in the      
contract of carriage or other agreement is in the United States.  




Nothing in this subsection precludes the parties to a dispute involving a 
claim under a contract of carriage or other agreement to which this 
subsection applies from agreeing to resolve the dispute by litigation or 




.By providing as such, only the choice of one party is required to change the seat of 
the arbitration. It operates favorably for the disadvantaged party who is often the 
cargo receiver. Such a provision still recognizes the arbitration clause in the bill of 
lading is the arbitration agreement between the carrier and the holder of the bill of 
lading, but it give the eventual bill of lading holder the right to opt for arbitration in 
the U.S. There is much wisdom and reason for such a stipulation.  
.This provision is designed very skillfully. It acknowledges the validity of arbitration 
clause incorporated into the bill of lading. At the same time, by endowing the 
applicant with the freedom to choose litigation or arbitration in United States, it 
actually prevents the operation of a foreign jurisdiction or a foreign arbitration clause. 
Its final objective is to ensure the mandatory application of COGSA and enlarge the 
jurisdiction of its own country. The carrier cannot evade the duties and obligations 
stipulated in COGSA and the benefits of disadvantaged cargo owner and insurance 




144.Similarly, China may also make modifications to the Maritime Code, allowing the 
Maritime Courts in China the power to alter arbitration in a foreign forum into 




                                                
.Some commonly used bills of lading such as those of COSCO, SINOTRANS and 
China Shipping Group liner bill of lading invariably contains Chinese court’s 
exclusive jurisdiction clause. These should be changed into an arbitration clause for 
arbitration in CMAC Beijing or Shanghai. The real objective is to require minimize 
the chances of consignees seeking to arbitrate in a foreign country favorable to them; 
it will at the same time give support to China maritime arbitration industry. Now, 
more and more, shipping and the logistic companies have adopted the model clause 
recommended by CMAC, such as the oil tanker bill of lading of China Shipping 
Group.  
.There is evidence that more Chinese companies are adopting CMAC model 
arbitration clause into their standard bills of lading forms. As well, non-vessel 
operating common carrier (NVOCC) have been supplied bills of lading forms with 
such clauses by the Shanghai Shipping Exchange.110  
.While Chinese courts are generally required to uphold foreign arbitration clauses, 
there are some particular situations which may preclude the application of foreign 
arbitration clause. In cases, the courts in China will retain jurisdiction over the 
dispute.  
 








.First, where the dispute arises not out of contract but some other right, such as a tort, 
it is the courts that will have jurisdiction. Claims in tort come within the jurisdiction 
of the court at the place where a tortious act is committed, and the parties cannot 
agree otherwise.                  
In cases of fraudulent contracts leading to tort, liabilities of contract and tort are 
concurrent or mixed. In these cases, if the arbitration agreement states that “the 
dispute arising out of or connected with the contract is submitted for arbitration”, the 
matter would still be within the jurisdiction of the court and not arbitration, if one 
party submits the dispute arising from tort and not from contract. The court may also 
exercise jurisdiction in tort involving some foreign element.  
The Contract Law of China allows parties to make an election of a claim in tort or in 
contract. When a party's breach causes injury to the personal or property interests of 
the other party, the aggrieved party is entitled to choose between requiring the party 
liable to answer for damages for breach of contract in accordance with the terms of 
the contract, or for tort in accordance with any other relevant law.111 Therefore, when 
one party brings an action in tort, the usual practice is that the court can have the 
jurisdiction according to the connection with the case, and preclude the binding force 
of the foreign arbitration clause in the bill of lading.  
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.Second, in relation to the court’s jurisdiction in the arrest of ships, the court is not 
precluded from exercising such as jurisdiction because of a foreign arbitration clause 
in the contract. This position is made clear by the Supreme People’s Court.112 This 
 
111 Article 122 of the Contract Law of China 
112 Article 6 of The Interpretation on Maritime Courts Arresting Ships before Litigation Issued by the 




practice is consistent with the practice in other jurisdictions.113  It is therefore 
possible to arrest vessels in China even if there is a pre-dispute arbitration clause. 
Arrest of such vessel may be used to secure the outcome of the arbitration.  
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.In summary, whilst foreign arbitration clauses ought to generally be enforced, this 
writer believes that a balanced approach as that taken in the U.S may be the route for 
China to take.  
VI. THE ARBITRABILITY OF DISPUTE  
.The arbitrability of dispute is another important matter to consider when the parties 
conclude an arbitration agreement. It means that the dispute must be with reference 
to a defined contractual or legal relationship, no other than that can be submitted to 
arbitration. If the matter or transaction is outside the known categories of relations 
under which legal rights or liabilities are likely to be created, it would not be an 
arbitrable matter. In the field of maritime arbitration, the categories of the disputes 
are specified in the CMAC Rules.114 Nevertheless, since the shipping industry and 
international trade is strengthening and intensifying, a new concept on logistics is 
created. This relates to the management of business operations, such as the 
acquisition, storage, transportation and delivery of goods along the supply chain. The 
disputes in connection with logistics appear more than before, and a great quantity of 
which are now submitted to CMAC LDRC for arbitration. 
                                                 
113 Article 1 of the International Convention Certain Rules Concerning Civil Jurisdiction 
in Matters of Collision，1952 




154.According to the Regulation Regarding to the Scope of the Cases Heard by Maritime 
Courts published by the Supreme People’s Court on 13 May 1989, CMAC does not 
have jurisdiction to arbitrate the following cases: 
(a) Cases applied for compulsory execution legally by the institutions in charge of 
ocean or freshwater;  
(b) Cases applied to execute the documents of the creditor’s rights which are 
connected with the vessels and the operation of the vessels, and confirmed by the 
notarization institutions;  
(c) Cases applied by the people who have the maritime rights of claim to arrest the 
vessels before the legislation in order to maintain their maritime rights of claim;  
(d) Cases applied by the people who have the maritime rights of claim to arrest the 
cargos or the fuels on the vessels before the legislation according to the contract”.             
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.Therefore, ascertaining the arbitrability of the case submitted to CMAC is very 
important. If the case is non-arbitrable, the arbitration agreement is invalid and the 
award cannot be enforced.  
The special jurisdiction of the Maritime Court is provided compulsorily in the 
Special Maritime Procedure Law of China. These cases include: 
(a) The preservation of maritime claims; 
(b) The preservation of maritime evidence; 
(c) The maritime injunction;  
(d) The compensation on the wrong application for the preservation of maritime 
claims, preservation of maritime evidence or maritime injunction; 




(f) The determination of certain property at sea as being ownerless or as voluntary 
service; 
(g) The declaration of a person as dead in an accident at sea; 
(h) The application for the limitation of liability for maritime claims; 
(i) The registration and satisfaction of claims; 
(j) The bankruptcy resulting from the maritime debt of the manufacture enterprises 
at sea; 
(k) The compensation on the maritime administration; 
(l) The notarization of the maritime credit. 
157.These particular cases cannot therefore be heard by CMAC, even if the parties agree 
to submit the dispute to CMAC for arbitration in their arbitration agreement and 
CMAC obtains jurisdiction according its Rules. Article 2 of the CMAC’s Rules also 
illustrates the categories of the disputes which can be heard by it. 
158.The last limb of Article 2 of the CMAC Rules referred broadly to “other disputes 
submitted for arbitration by agreement between parties”. I would not operate to 
include the scope of the cases to be heard by the Maritime Court due to the 
mandatory provisions in the Special Maritime Procedure Law of China. The liberty 
to agree to the subject matter of arbitration cannot violate the mandatory provisions 
concerning differentiated jurisdiction and special jurisdiction of these specialized 
courts.115 If however a dispute does not belong to the mandatory jurisdiction of the 
Maritime Court, neither does it belong to the categories expressed in the Rules of 
CMAC, and the parties agree to submit the dispute for arbitration, CMAC can have 
                                                 




the jurisdiction according to the provision above, as long as the dispute is 
maritime-related.  




.A party can waive the right to arbitrate expressly by words or implicitly by conduct.  
.When the party who files a case in court does not inform the court of the existence of 
arbitration agreement and the other party does not challenge the jurisdiction of the 
court prior to the first hearing, the court will continue with the proceedings, 
regarding both parties as having waived the arbitration agreement.116 In this situation, 
the respondent must bear the burden of producing evidence of the existence of 
arbitration agreement between the two parties if he persists in resolving the dispute 
by arbitration. The limitation on the waiver of the arbitration agreement if the 
existence of the arbitration agreement is not raised before the first of hearing is in 
favor of maintaining the stability of the whole legal proceedings.  
VIII. THE CATEGORIES OF AN INVALID ARBITRATION AGREEMENT 
.In light of the Arbitration Law of China and other regulations, combined with the 
judicial and arbitral practice in China, the arbitration agreement concluded by the 
parties is invalid in the following circumstances:  
(a) If the matter submitted for arbitration exceeds the scope of the matters which 
can be arbitrated under law;117  
(b) If the arbitration agreement has been agreed by a person who has no civil 
capacity or has only limited civil capacity;118  
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(c) If the agreement has been reached under coercion or duress of one party;119
(d) If the arbitration agreement is concluded in oral form; 
(e) If an arbitration agreement has failed to agree on the matter to be submitted for 
arbitration and the parties cannot remedy the defect by supplementary 
agreement;120  
(f) If the arbitration agreement deprives the equal arbitral rights of the two parties, 
such as it is agreed that only one of the parties can apply arbitration;121  
(g) If the arbitration agreement cannot be realized, such as providing that the 
dispute arising out of or in connection with the contract should be submitted for 
arbitration in a certain place, but there is no arbitration commission in that place, or 
according to the arbitration agreement, the arbitral tribunal cannot be organized and 
the parties cannot conclude the supplementary agreement;122
(h) If the arbitration agreement does not provide that the arbitration is final, such as 
providing that the dispute arising out of or in connection with the contract should 
be submitted for arbitration, but if one of the party challenges the arbitral award, he 
can bring an action in court. The finality of arbitration means that either party 
cannot apply to the court or other arbitration commission to change the arbitration 
award already made. Only if the party has the evidence to prove that the arbitration 
award is illegal or unfair obviously, can he apply to the court to make the decision 
on whether the award is legal;  
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(i) Ad hoc arbitration agreements, except the enforcement of an award pursuant to 
ad hoc arbitration, where the award is made in a State which is a signatory to the 
New York Convention and the seat of arbitration does not forbid ad hoc 
arbitration.123  
(j) If the arbitration agreement provides the submission of a dispute not related 
with foreign factors for arbitration outside China;124  
(k) Other agreements which should be deemed invalid according to the laws. 
162.Although the Arbitration Law of China lacks clarity and has been difficult to apply in 
judicial practice, China has made great efforts to make broad explanations on the 
content of the arbitration agreement, declaring these arbitration agreements valid:  
(a) Agreements in which the parties choose two or more arbitration institutions;125
(b) Agreements in which the name of the arbitration institution stipulated by the 
parties is not correct, but it can be discerned which arbitration institution they 
choose;126
(c) Agreements in which they agree on the arbitration institution, but the place is 
not correct, such as, “Any dispute should be submitted to CIETAC Fujian Branch 
for arbitration”.127  
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CHAPTER 4 - EFFECT OF A VALID ARBITRATION AGREEMENT  
I. BINDING NATURE 
163
164
. An arbitration agreement is effective and binding on the parties to it. It obliges 
parties to submit their disputes to arbitration and not to do so in court. If one of the 
parties initiates legal proceedings before a court of law, the other party can apply to 
the court for mandatory arbitration on the basis of the arbitration agreement and the 
court should dismiss the case unless the arbitration agreement is invalid.128 In 
jurisdictions with a common law tradition, the courts will defer to arbitral jurisdiction 
by ordering a stay of the action pending before it. 
.The scope of the jurisdiction and the rights of the tribunal are limited by the 
arbitration agreement as concluded by the parties. A valid arbitration agreement also 
justifies the exercise of jurisdiction by a particular arbitration commission to the 
exclusion of the other arbitration commissions.129  
In a CMAC case, Re Vessel Chiwan 301, 130  the importance of an 
arbitration agreement in defining the jurisdiction of the arbitration 
commission was illustrated. There a CMAC tribunal heard this case in 
1992 and intended to make a ruling on whether the sum of remuneration in 
the salvage agreement was appropriate. But the arbitration agreement did 
not endow this right with the arbitral tribunal. The tribunal then wrote to 
the parties asking whether the parties would authorize the tribunal to make 
a ruling on the appropriateness of the agreed remuneration. The applicants 
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refused and accordingly, the tribunal did not decide on the issue relating to 




                                                
.Arbitrations agreement have the effect of depriving parties of their basic right to seek 
recourse to the court only if the arbitration agreement between the parties is clearly 
drafted, clearly agreed and enforceable. 131  As a means of dispute settlement, 
arbitration and litigation are mutually exclusive. 132  In order to ensure the 
independence of arbitration, court must refrain from interfering with the process of 
arbitration, unless such interference is necessary and justified.133 If a defendant who 
is entitled to invoke arbitration, fails to challenge the jurisdiction of the court prior to 
the first hearing, the court should continue with the proceedings as failure by the 
defendant is regarded as a waiver of the right to arbitrate.134 
.A valid arbitration agreement is the basis of the arbitration procedure. The whole 
proceeding of the arbitration, the matter accepted by the arbitral tribunal, the 
arbitrators appointed and the substantive law and others matters relating to arbitration 
must be in accordance with the arbitration agreement, respecting the will of the 
parties to dispute. Otherwise, the validity of the arbitration award made afterwards 
could be challenged.  
.The arbitration agreement is also the basis to recognize and enforce the arbitral 
award. If one party challenges the arbitral award, the other party can apply to the 
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court to recognize and enforce the arbitral award by submitting, among others, the 
valid arbitration agreement.  
168.Similarly, the party against whom the award is made can apply to the court to set 
aside the arbitral award if there is no arbitration agreement between the parties, the 
matter arbitrated falls outside the scope of the arbitration agreement, or the arbitral 
tribunal does not have the jurisdiction on the disputes.135 The arbitral award once 
made, is binding upon the parties. If one refuses to comply with it, the other party 
may apply to the court for enforcement.136 The support of the courts is the final 
guarantee to enforce the arbitration. The court strengthens the application of the other 
means of resolving disputes in practice.137 For the foreign arbitral awards, the New 
York Convention facilitates its enforcement. One of its purposes is to oblige the 
court of the contracting state to acknowledge the arbitration agreement and preclude 
litigation in favor of a foreign arbitration agreement among the contracting states. 
Obviously, it is a treaty obligation and no court of each contracting state should 
ignore its provisions.138  
II. WHO SHOULD DETERMINE THE VALIDITY OF THE ARBITRATION 
AGREEMENT? 
169
                                                
.The jurisdiction of the arbitral tribunal cannot be separated from the validity of the 
arbitration agreement. According to Chinese law, the validity of the arbitration 
agreement is determined by the arbitration commission or the court if one party 
challenges it. If one party submits the dispute to an arbitration commission and the 
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136 Article 62 of the Arbitration Law of China 
137 顾培东，社会冲突与诉讼机制，四川人民出版社，March, 1991, at 49 




other party resorts to the court for a ruling, the dispute should be determined by the 
court.139 The court’s determination is often in practice preferred over that of the 




.If the question of initial arbitral jurisdiction is to be determined by the court, it 
immediately adds an intervening step before the arbitral tribunal gets involved. This 
is because once the court accepts the issue for determination, the arbitral tribunal 
would suspend its own arbitration proceeding. This could become a useful tactic for 
a reluctant respondent to avoid or delay the arbitration. As Chinese courts may not 
always act quickly enough, additional costs and delay become inevitable. It is 
submitted that courts should get involved in jurisdiction issues only during the 
enforcement stage of the arbitral award and should defer to the arbitral tribunal 
during the proceedings of arbitration when such issues are raised. The should be the 
assumption that the arbitral tribunal is more acquainted with the dispute, not only the 
substantive dispute, but also the procedural dispute and thus ought not to be deprived 
of the right to determine its own jurisdiction.  
.The Supreme People’s Court had in 1995, issued the Notice on Dealing with the 
Foreign Arbitration in the People’s Court. 140 Under this Notice, if a court intends to 
rule that an arbitration agreement is invalid or unenforceable for any reason, the 
court must submit the decision to the regional High People’s Court for approval. If 
the regional High People’s Court agrees with the decision to accept the claim and 
deny arbitration, it must then submit a report to the Supreme People’s Court for 
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approval. This procedure prevents the Intermediate and High People’s Court from 
accepting jurisdiction over a matter apparently subject to an arbitration agreement 
before except with the approval of the Supreme People’s Court. This system of 
examining and reporting level by level is a positive development. It ensures that 
judicial intervention in arbitration in China is exercised cautiously. The downside, 
however, is that it is troublesome and it may take time, as the application goes 
through the judicial supervisory process. 
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.Where the issue of the validity of the arbitration agreement is heard by the arbitration 
commission, the proceedings of arbitration do not get suspended.141  Once the 
arbitration agreement is ruled invalid, the steps taken before the making the ruling 
would then be nullified. Time and money would in such a case also be wasted. The 
arbitration commission is an administrative organization, and is normally not charged 
with determining fact or making the arbitral award in the substantive dispute. An 
arbitration commission would not have the advantage of knowing the facts 
surrounding the dispute fully. Sometimes jurisdictional issues may not be separable 
from the substantive dispute.142 Determination by the arbitration commission may 
therefore not be the best approach if such an issue is dependent on the facts. 
.A better approach may be to confer the determination of the jurisdiction on the 
existence and validity of the arbitration agreement upon the arbitral tribunal.143 The 
“patriarchal” jurisdiction of the court or arbitration commission should be returned to 
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the arbitral tribunal. This way, the principle of Kompetenz-Kompetenz would be 














CHAPTER 5 - INCORPORATION OF ARBITRATION CLAUSE INTO THE 
BILL OF LADING 
174
175
.Bills of lading often make reference to a specific charter party. Whether such a 
reference would be effective to incorporate the application of the arbitration clause in 
the charter party into the bill of lading has often been discussed. Such a discussion 
would also involve the question of who are to be bound by the arbitration clause so 
incorporated into the bill of lading as well as what is the applicable law of the 
arbitration clause if incorporated into the bill of lading. 
I. DEGREE OF INCORPORATION  
1) The Validity of the Arbitration Clause in the Charter Party Incorporated into 
the Bill of Lading 
.In international trading contracts or in the contracts for carriage of goods by sea, the 
bill of lading is the crucial document setting out the rights and obligations among the 
carrier (including the actual carrier and the contractual carrier), the shipper (usually 
the seller in the trading contract) and the consignee (usually the purchaser in the 
trading contract). The incorporation clause in the bill of lading means that the carrier 
could incorporate the terms of charter party into the bill of lading. The objectives are 
below: 
(a) Make the charter party binding upon other holders of the bill of lading except 
for the carrier;  
(b) Avoid the carrier and the holder of the bill of lading from taking on different 








.It may be argued that an arbitration clause in the liner shipping bill of lading or an 
arbitration clause via the charter party incorporated into the bill of lading lacks the 
express written declaration of the parties, in particular the subsequent holder of the 
bill. However to ignore the arbitration clause in the bill of lading could operate 
unfairly against the shipowner who wishes to resolve the disputes by arbitration. The 
question of whether an arbitration clause is clearly incorporated into the bill of lading 
is a matter of construction of the bill of lading as the arbitration clause is only one of 
many clauses in the charter party.   
Article 95 of the Maritime Code of China gives the prescription on the incorporation 
clause as：  
“Where the holder of the bill of lading is not the charterer in the case of a 
bill of lading issued under a voyage charter party, the rights and 
obligations of the carrier and the holder of the bill of lading shall be 
governed by the clauses of the bill of lading. However, if the clauses of the 
voyage charter party are incorporated into the bill of lading, the relevant 
clauses of the voyage charter party shall apply.”  
178.Although it is clear that the clauses in the charter party, including the arbitration 
clause, may be incorporated into the bill of lading, the Maritime Code does not state 
how the charter party arbitration clause can be effectively incorporated into the bill 




179.Specific reference appears to be a common requirement to effect incorporation of an 
arbitration clause in a charter party into the bill of lading.144 An example of specific 
incorporation can be seen in Article 1 of Congenbill 1994, which states:  
“All terms and conditions, liabilities and exceptions of the Charter party, 





                                                
.Such a clause makes it clear the intention of incorporating the arbitration clause in 
the charter party into the bill of lading and will be incorporated effectively. If 
however the incorporating clause is merely: 
“All terms, conditions liabilities and exceptions in the charter party” or  
“The freight or all other conditions are subject to this charter party”,  
it may not be sufficient to incorporate the arbitration clause into the bill of lading.  
.Courts have consistently held that only terms which are directly germane to the 
carriage of goods by sea under the bill of lading can be transferred by incorporation 
from the charter party into the bill of lading. As an arbitration clause cannot 
ordinarily be considered germane to the carriage of goods, specific words of 
incorporation has been held to be necessary. General words would only incorporate 
terms relevant to the receipt, loading, discharging, carriage, delivery, payment of 
freight but not with respect to the arbitration clause. 
.In the UK, some guiding principles have been set to effect incorporation:  
 




(a) Generally referring that all the clauses, conditions and exceptions in the charter 
party apply to the bill of lading, and are incorporated into the bill of lading; 
(b) Specifically referring to the arbitration clause when incorporating the charter 
party into the bill of lading; 
(c) Specifying the date of the charter party when generally incorporating it into the 
bill of lading; 
(d) Specifying the parties and the date of the charter party when specifically 
referring to the arbitration clause; 
(e) Indicating the parties, the place and the date of the charter party when 
specifically referring to the arbitration clause; 
(f) Either (a) or (b).145
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.A different approach has been adopted in China. The various positions are set out 
below： 
(a) As long as the incorporation clause expressly incorporates all the clauses in the 
charter party into the bill of lading, the arbitration clause in the charter party is also 
incorporated. This seems to correspond to category (a) above. 
(b) As long as the incorporation clause specifically refers to the arbitration clause 
in the charter party into the bill of lading, the arbitration clause in the charter party 
is incorporated. This corresponds with (b), (d) and (e) above.  
(c) If the incorporation clause points out the parties, place and date of the charter 
party, as well as expressly incorporates the arbitration clause in the charter party 
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into the bill of lading, the arbitration clause in the charter party is incorporated. 




An arbitration clause should be treated separately from the other charter party terms. 
An arbitration clause, being a dispute resolution mechanism, is not connected with 
the substantial rights and obligations in the charter party. Thus when incorporating 
the arbitration clause, there must be express reference to the arbitration clause; 
otherwise, it should not be incorporated.  
.It should also be noted that several charter parties could exist at the same time in one 
voyage and the contents of the arbitration clauses in the charter parties may be 
different. Therefore, the charter party to be incorporated must be specified. 
Following the principle in civil evidence, there can be reference to a specific charter 
party by indicating the parties and date of the contract. Whether the arbitration clause 
in the charter party is effectively incorporated into the bill of lading depends on first, 
the incorporation clause having clearly expressed reference to the arbitration clause 
in the charter party; and second, the charter party referred to is specified.  
The Regulation Issued by the Supreme People’s Court on the People’s Courts 
Dealing with the Cases of Foreign Arbitration (the Draft for Consultation) has tried 
to clarify this question. In Article 30,  
“The arbitration clause in the charter party can be incorporated into the bill 
of lading and binding on the holder of the bill of lading if it can satisfy 
these conditions below: 
(a) The arbitration clause in the charter party is expressly written to be 




(b) The arbitration clause incorporated is valid.”  
187.In December 1995, the expert consultative committee of CMAC after investigating 
the foreign laws and judicial practice of China unanimously agreed that it was 
feasible to incorporate an arbitration clause in the bill of lading. The Arbitration 
Laws of United States, United Kingdom and the Hamburg Rules all recognize that 
the arbitration clause may be incorporated into the bill of lading and can constitute a 




.An important feature peculiar to maritime industry, particularly bills of lading, is the 
mandatory regulations on the minimum liability of the carrier for loss during carriage. 
To maintain the balance of the interests among the parties over the bills of lading, 
arbitration is perceived as a more acceptable forum over domestic courts.  
.Recognizing the validity of the arbitration clause incorporated into the bill of lading 
accords with the legislative spirit and development trend of carriage of goods by sea, 
China should also take into account the peculiarity of the carriage of goods by sea, 
and recognize the validity of arbitration clause incorporated into the bill of lading. 
2) The Invalidity of the Arbitration Clause in the Charter Party Incorporated into 
Particular Bills of Lading. 
① The Invalidity of the Arbitration Clause in the Advanced or Ante Dated Bill of 
Lading 
Where however a bill of lading is one which is advanced or ante dated, the attempt to 
incorporate an arbitration clause from a charter party may not be valid. An advanced 




finished loading. On the request of the shipper, the carrier issues a bill of lading 
whose date is earlier than the date of actual completion of loading. Where a carrier 
has finished loading, but at the request of the shipper, the carrier issues a bill of 
lading, on which the loading date is brought forward to the loading date provided in 
the letter of credit. Such a bill of lading is called an ante dated bill of lading.   
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.Reservations on the validity of incorporation stems from the possibility of fraud or 
deception in advanced or ante dated bills of lading.  
.In the sales of international cargo, the issuing bank always expresses the last loading 
date when issuing the letter of credit. If the seller does not load before the last 
loading date provided in the letter of credit, after the cargo is loaded, the carrier 
issues the on board bill of lading to the shipper (the seller). The seller demands the 
settlement of exchange by the bill of lading. The bank will refuse to make payment 
of goods under the letter of credit, for the reason that the loading date in the bill of 
lading exceeds the last loading date in the letter of credit and the document does not 
conform to the terms in the letter of credit. The seller will face the situation that the 
cargo has already been shipped but the payment of goods can not be collected.  
To illustrate, if the last loading date was provided as 27th, August, 2000 in 
the letter of credit, but the actual loading time was 0100, 28th, August, 
2000. If the Captain signed the loading date in the bill of lading honestly, 
the seller definitely could not make settlement of exchange and get the 
payment of goods under the letter of credit by this bill of lading. The seller 
thus asks the carrier or the Captain to ante date the bill of lading to 27th, 




According to the Uniform Customs and Practice for Documentary Credits 
(ICC Publication No. 500), the bank only needs to examine whether the 
documents conform to the terms of letter of credit, and does not need to 
examine the truth of the documents. If in such a situation, the market turns 
sour and the price fell after the cargo arrived at the port of delivery, the 
buyer could bring an action against the seller and carrier and apply to 
arrest the ship, seeking for compensation for loss based on the fall in 
market price, basing their claim on a breach of the sale. The carrier could 
raise an objection on the jurisdiction of court on the basis of the arbitration 
clause in the bill of lading even if the buyers could show that the 
shipowners would somehow be liable for their losses. The ante-dating the 
bill of lading by one hour although looks insignificant reason but it could 
expose the shipowners to a claim not necessarily grounded in tort but a 
claim arising out of the contract of the carriage of goods by sea. The 
dispute, it could be argued, is thus within the scope of the arbitration 
clause and the court did not have jurisdiction.  
193.Whether an ante dated bill of lading or an advanced bill of lading is illegal and 
invalid, is the key to determine the validity of the arbitration clause in the bill of 
lading. If the seller and carrier conspire to issue the ante date bill of lading or 
advanced bill of lading, intending to conceal the fact that the cargo is not loaded 
before the last loading date provided in the letter of credit, the question will arise 
whether the bill of lading term on arbitration would similarly fall with the other 








.In such cases it could be said that the carrier and the seller colluded in issuing the 
advanced bill of lading or the ante date bill of lading, with the object to conceal the 
truth that the cargo was not loaded before the deadline specified in the letter of credit 
and the seller delays to deliver the cargo. Such actions are illegal and deceptive and 
may render the bill of lading as illegal. The arbitration clause incorporated into an 
illegal bill of lading would similarly not be recognized.  
② The Invalidity of the Arbitration Clause in the Forged Bill of Lading  
.The deception practised through letters of credit often occurs in the sale of 
international goods. If the buyer discovers this deception, and the exchange is not 
settled, he would apply for a writ to stop payment. The court would issue such stop 
orders or injunctions on the basis of whether deception has been adequately 
substantiated and not whether the arbitration clause in the bill of lading is valid or the 
court has jurisdiction. If the evidences presented are sufficient, the court could hold 
the bill of lading to be illegal, the arbitration clause incorporated into a fall and the 
matter to be litigated in court.  
③ Where Cargo under Bill of Lading had been Discharged without Presentation of 
Original Bill, would Claim Arising be Subject to Arbitration Clause? 
.The primary duty of the carrier is to deliver the cargo to owners of or holders of the 
original bill of lading.  
.However, where carriage takes place between the ports of short distances, for 
example, from Vietnam to Beihai in Guangxi, the bill of lading may not always 




circumstances the consignee will negotiate with the carrier, promising that after 
picking up the cargo, he will deliver the original bill of lading to the carrier. Such an 
original bill of lading would after delivery be considered as “spent” is no longer has 
any value in title. If however the consignee had not actually paid the bank and the 
bill remained with the bank, the bank or seller could then lay a claim against the 
carrier based on the bill of lading.  
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.In the contract of the carriage of goods by sea, if the carrier does not deliver the 
cargo to the holder of the bill of lading, he violates the contract. Where such cargo is 
delivered due to the fault of the carrier, to a person who is not entitled to the cargo, 
the holder of the bill of lading could make a claim against the carrier also in tort as 
well as contract. If he chooses the former, the arbitration clause in the bill of lading 
could be invoked. But if he chooses the latter, viz. he sues in tort, the arbitration 
clause may not be applicable.  
II. HOLDER OF BILL OF LADING AND THE INCORPORATED 
ARBITRATION CLAUSE   
.The bill of lading is the evidence of contract of carriage of goods by sea between the 
carrier and the shipper, but may not be the contract itself. For the liner bill of lading, 
the normal way to conclude this contract of carriage is that the shipper or its agent 
takes delivery of a blank shipping order first, and fills in the details of the loading of 
cargos, then gives back to the liner shipping company for booking the holds 
according to the schedule, ocean freight and the terms of carriage stipulated by the 
shipping company or its agency. The contract of carriage of goods by sea is as such 




the duties of the carrier. As a result, there is always the signature of the carrier but 





.Under an “order” bill of lading and blank consignee bill of lading, one of the parties 
is the carrier, and the other one may be the shipper or the consignee and the 
transferee of the bill of lading. The final transferee may be yet unknown on issuance. 
Ordinarily, the disputes arising out of or in connection with the bill of lading are 
between the carrier and the holder of the bill of lading, who could well not be known 
to the carrier or charterer at the time the goods were shipped.  
The arbitration clause in the bill of lading between the carrier and the shipper or the 
holder of the bill of lading, would not strictly be representive of the consensus of the 
parties. Additionally, bill of lading, whether a charter party bill of lading or a liner 
bill of lading, is always signed only by the master, or on his behalf. The writing and 
signature requirement too would not be satisfied.  
.However a bill of lading is also a negotiable instrument which may pass through 
many hands and the holder of the bill of lading may be unaware of the terms of an 
arbitration clause. A transferee of the bill is deemed to have knowledge of the terms 
and is bound by them. Would an arbitration clause in the charter party which is 
considered to have been incorporated into the bill of lading, bind the transferee of the 
bill of lading (the holder of the bill of lading)? There are conflicting views and 
practice on this within China. 
.One view is that the parties to the arbitration clause would only be the shipper and 
the carrier. Since the transferee of the bill of lading does not take part in the 




arbitration clause cannot bind him. However, where the bill of lading refers to the 
charter party which includes the arbitration clause and the transferee of the bill of 
lading knows of this reference, he is bound by this arbitration clause and can become 
a party to the arbitration clause. Further, when the transferee accepts the bill of 
lading and afterwards, affirms the arbitration clause, the arbitration clause can bind 




.The second and more liberal view is that the arbitration clause is binding upon the 
carrier and the holder of the bill of lading once it is considered to have been properly 
incorporated into the bill of lading. The arbitration clause would be treated as any 
other clauses in the bill of lading. For this reason, it is binding upon the carrier and 
the holder of the bill of lading, and the parties to the arbitration clause 
unquestionably are the carrier and the holder of the bill of lading. 
.Recent Chinese case decisions reflect the preference for the more restrictive view 
that the holder of the bill of lading is not a party to the arbitration clause in the 
charter party incorporated into the bill of lading. 
.The following is an example:  
Shanghai Gong Nong Shang Foreign Trading Ltd. Co. v Domino Shipping 
Company (1998). The bill of lading issued by the Captain recorded that 
“the freight is paid according to the charter party on 4 November 1997”, 
and “the clauses, conditions, liabilities and exceptions including the 
jurisdiction and arbitration clause in the charter party on the day showed 
on the bill of lading, are incorporated into this bill of lading.” The 




from the contract should be submitted for arbitration in London and apply 
to the law in U.K., no matter when the dispute arises.” 
The plaintiff, (the holder of the bill of lading) brought an action in court 
against the defendant (the carrier) due to the damage of the cargo. The 
defendant objected on the jurisdiction of the court, insisting that according 
to the arbitration clause in the charter party incorporated into the bill of 
lading, this dispute should be submitted for arbitration in London.  
Guangzhou Maritime Court, as the court of first instance rejected the 
objection ruling that “the defendant did not hand over the charter party 
incorporated, together with the bill of lading, to the shipper when issuing 
the bill of lading, as a result, the plaintiff did not know the arbitration 
clause which was incorporated when he accepted the bill of lading, what’s 
more, it could not be concluded that the holder of the bill of lading and the 
carrier reached an agreement on resolving the dispute by arbitration; 
besides, because the arbitration clause in the charter party did not specify 
the arbitration institution, in accordance with the provisions on the 
arbitration agreement in the Arbitration Law of China, the arbitration 
agreement was invalid”. The defendant refused to accept the judgment and 
brought an appeal.  
Guangdong High People’s Court, as the court of second instance was of 
the view that the arbitration clause was the agreement between the parties 
of the charter party, who were the shipowner and the charterer. In this case, 




was incorporated into the bill of lading, but it did not specify clearly that 
the arbitration clause in the bill of lading was also binding on the holder of 
the bill of lading. When the holder of the bill of lading accepted the bill of 
lading, he did not expressly accept the binding force of the arbitration 
clause which was incorporated into the bill of lading. Therefore, the 
arbitration clause in the charter party was not binding upon the holder of 
the bill of lading. In addition, the destination port of this transportation 
was in the jurisdictional area of the court of first instance, so the court of 
first instance did have the jurisdiction. 
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.Analyzing from the judgments of the courts of first and second instance, it is not 
difficult to find the views of the courts: 
.In the first court, while confirming that the arbitration clause was specifically 
incorporated into the bill of lading, it was more important for the court that the 
transferee knew the contents of the charter party which included the arbitration 
clause when he accepted the bill of lading, otherwise, it could not be regarded that 
the transferee and the carrier reached an arbitration agreement. The court of first 
instance applied the Arbitration Law of China directly to confirm the effectiveness of 
the arbitration clause, using the law of the place where the court is seated as the 
applicable law. 
209.On the view of the court of second instance, though the arbitration clause in the 
charter party was incorporated into the bill of lading, if the holder of the bill of lading 
did not express to accept it, the arbitration clause was not binding on him. In other 




party of the arbitration clause incorporated. Only in the circumstance that the holder 
of the bill of lading expressed to accept the arbitration clause, can he become a party 
of the arbitration clause which was incorporated into the bill of lading.   
210.However, in another case Hede (Group) Co. Ltd v. Cherry Valley Shipping Co. Ltd., 
in which the Guangzhou Maritime Court and Guangdong High People’s Court 
supported the broader view that the holder of the bill of lading is a party to the 
arbitration clause in the charter party incorporated into the bill of lading.  
211.The details of this case are below:  
The bill of lading issued by the carrier recorded that “the conditions, 
clauses, rights and exceptions including the jurisdiction and arbitration 
clause in the charter party on the day showed on the bill of lading, are 
incorporated into this bill of lading.” The arbitration clause in the charter 
party stipulated that “any dispute arising from the contract should be 
resolved by arbitration in London, and applied to the law in U.K.” 
The plaintiff, (the holder of the bill of lading) brought a suit against the 
defendant (the carrier) because of the damage of the cargo. The defendant 
objected to the jurisdiction of the court because the arbitration clause in 
the charter party was incorporated into the bill of lading.  
Guangzhou Maritime Court, as the court of first instance had the view that 
the content of the arbitration clause in the charter party which was 
incorporated into the bill of lading was an ad hoc arbitration clause 
between the charterer and the carrier. So, the arbitration clause did not 




The court construed the clause as providing that the holder of the bill of 
lading was not endowed with the right of appointing the arbitrators. As a 
result, the arbitration clause was unenforceable by the plaintiff, the holder 
of the bill of lading. The objection on the jurisdiction of the court was 
rejected and the court of first instance ruled that it had jurisdiction. The 
defendant refused to accept the judgment and brought an appeal.  
Guangdong High People’s Court, as the court of second instance held that 
the effectiveness of the arbitration clause in this case was a procedural 
matter, so the law of the place in which the court was situated, that is the 
law of China, should be applied. The arbitration clause in the charter party 
which was incorporated into the bill of lading stipulated ad hoc arbitration, 
as well as, it endowed with the shipowner and the charterer the rights of 
appointing the arbitrators, but it did not stipulate how the holder of the bill 
of lading could appoint the arbitrators. The arbitration clause also did not 
provide that the right of appointing the arbitrators possessed by the 
charterer is transferred to the holder of the bill of lading. Therefore, it 
could be confirmed that the arbitration clause did not endow with the 
holder of the bill of lading the right of appointing the arbitrators; 
accordingly, the arbitration clause could not be enforced. The destination 
port of this transportation was in the jurisdictional area of the court of first 





212.The courts of first and second instance both confirmed that the arbitration clause in 
the charter party had incorporated into the bill of lading and the parties of the 
arbitration clause were the carrier and the holder of the bill of lading. They denied 
the jurisdiction of arbitration only for the reason that the arbitration clause they 
concluded was not enforceable as it offended against the Arbitration Law of China.  
213.In the Reversion to Guangdong High People’s Court, the Supreme People’s Court on 
20 October 1995, pointed out that though the petitioner, Fujian Product and Material 
Controlling Company was not the signatory to the charter party and the contract of 
carriage of goods by sea, it possessed the bill of lading sent by the carrier, which 
incorporated the arbitration clause in the charter party, and expressly accepted the 
arbitration clause. Therefore, the arbitration clause was binding upon the carrier and 
the holder of the bill of lading. 
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.Those who insist that the arbitration clause incorporated into the bill of lading is not 
binding on the holder of the bill of lading would often raise the following objections- 
The principle that the parties submit their disputes for arbitration voluntarily is 
commonly accepted, which is also the basic principle on deciding the effectiveness 
of the arbitration agreement. One party cannot impose the arbitration on the other 
party, even more so, on a third party. The arbitration clause in the charter party is 
concluded by the shipowner and the charterer, and the holder of the bill of lading 
does not have the chance to express his will. Before or after the holder of the bill of 
lading sees the bill of lading, he does not know the existence of the arbitration clause, 




Convention146 and the Model Law147 make explicit stipulations that an arbitration 
clause which is binding on the parties must be in writing. It expresses the declaration 
of the will of agreement. By virtue of the arbitration clause in the bill of lading which 
does not reflect the will of the holder of the bill of lading to bind upon him, it 
violates the principle of consent to arbitration, and is unfair to the holder of the bill of 
lading.  
216.According to the principle of law, the parties must make clear stipulations, otherwise, 
implied action is presumed as acceptance. The Suggestions on the enforcement of the 
General Principles of Civil Law of China (in the Trial)148 reflects this principle. 
Nevertheless, no law stipulates that if the holder of the bill of lading does not 
propose objection, it should be regarded that he accepts to be bound by the 
arbitration clause when he accepts the bill of lading. In the shipping practice, no bill 
of lading such a stipulation. 
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.In order to prevent the party who provides the standard form clause from imposing 
the clause favorable to himself on the other party, there is a principle of construction 
of a standard form contract. Where more than two explanations are in existence at the 
same time, the standard form contract should be construed strictly against the party 
who provides the contract.  
Article 41 of the Contract Law of China reflects this principle:  
                                                 
146 Article 2 (1), (2) of the New York Convention  
147 Article 7 (2) of the Model Law 





“If the dispute arises from the construction of a format clause, the format 
clause should be explained in the usual meanings. When more than two 
explanations are in existence at the same time, the format clause should be 
explained unfavorably against the party who provides the format clause. If 
the format clause and the non-format clause are not identical, the 
non-format clause should be adopted.”  
219.
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The incorporation clauses in the bill of lading can be likened to the standard form 
contracts. Even though there are different explanations on the effectiveness of the 
arbitration clause in the charter party which is incorporated into the bill of lading, the 
explanation that is more unfavorable to the carrier who provides the bill of lading 
should be adopted, that is to say, confirming that the arbitration clause is not binding 
on the holder of the bill of lading. 
Article 95 of Maritime Code of China clearly limits the type of clauses in the charter 
party which could affect the rights and obligations of the parties in carriage. The 
arbitration clause is not a clause which is concerned with the substance of the cargo 
transportation; it does not involve the substantial rights and obligations of the parties 
under the contract of carriage of goods by sea. The incorporation of the charter party 
into the bill of lading does not fit in with the tenet of the incorporation into the bill of 
lading and it breaches the relevant stipulations of law. Therefore, the arbitration 
clause in the charter party, as the means of resolving the dispute between the parties 
should not be incorporated into the bill of lading completely, even when the 







.However, on this argument, some scholars take a more liberal view. They argued that 
the one should look at the effectiveness of the arbitration clause which is 
incorporated into the bill of lading from the point of view of international 
commercial practice. Even if the arbitration clause in the liner bill of lading or the 
charter party bill of lading is in a standard form, it has been published previously, 
and the shipper or the holder of the bill of lading cannot be unaware of it. Therefore, 
by the acceptance of the bill of lading, the parties impliedly agree to the arbitration 
clause being incorporated into the bill of lading.  
Furthermore, the dispute on the effectiveness of the arbitration clause incorporated 
into the bill of lading should be combined with the circulation and the exchange of 
the bill of lading. Even if the holder of the bill of lading and the consignee does not 
negotiate with the carrier about the arbitration clause, he can make an agreement on 
which kind of the bill of lading is issued by the shipper by virtue of issuing the letter 
of credit, when they conclude the contract of sale, so that he can make an express 
declaration on the arbitration clause.  
.In reality, it is impossible to require the holder of the bill of lading or the consignee 
to negotiate with the carrier about the arbitration clause. The transfer of the bill of 
lading is the transfer of the transportation contract. Because the contents of the bill of 
lading are one of the parts of the transportation contract, the arbitration clause 
incorporated into the bill of lading is also one part of the transportation contract. The 
holder of the bill of lading is the party of the transportation contract after the bill of 








.Based over various approaches and views summarized above, the following 
observations could be drawn - 
.The transfer of the bill of lading is a transfer of the transportation contract which is 
evidenced by the bill of lading. The clauses of the bill of lading, as the evidence of 
the transportation contract,149 should be looked upon as one of the parts of the 
transportation contract. This includes the arbitration clause. The transfer of the bill of 
lading means the variation of the parties of the transportation contract. After the 
transfer of the transportation contract concluded by the shipper and the carrier, the 
parties are changed to the carrier and the holder of the bill of lading. Article 78 (1) of 
Maritime Code of China provides：  
“The relations of the rights and the obligations among the carrier, the 
consignee and the holder of the bill of lading are decided according to the 
stipulations on the bill of lading”, which also affirms that the holder of the 
bill of lading should be bound by the bill of lading.   
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.The holder of the bill of lading would not have earlier communicated with the carrier 
on the specific content of the bill of lading, such as, which bill of lading is issued, 
which clauses are modified, and so on. Nevertheless,, the clauses in the bill of lading, 
including the arbitration clause, must be binding on the holder of the bill of lading 
because -  
 







                                                
.Firstly, if the holder of the bill of lading is the shipper, as the bill of lading is the 
evidence of the contract of carriage of goods by sea, it is binding on the carrier and 
the shipper. The bill of lading of the shipping company is frequently printed 
beforehand and oftern made public, thus, the shipper is aware of or should be aware 
of the contents of the bill of lading when he concludes the contact with the carrier. 
Therefore, if the shipper does not object to the contents of the bill of lading when the 
contract is reached, it should be regarded that the shipper accepts the bill of lading, 
unless the shipper can prove that there are contrary agreements between him and the 
carrier.150 In reality, the shipper and the carrier do not stand on equal footing in that 
the shipper does not have the option to dispute the contents of the bill of lading. In 
most cases, the shipper simply accepts the bill of lading and gives up his bargaining 
power.  
.Secondly, if the holder of the bill of lading is the consignee, even though the 
consignee does not consult with the carrier on the clauses in the bill of lading, he can 
make some limited provisions on the category and content of the bill of lading, when 
he concludes the purchase contract with the shipper (the seller) or on the issuance of 
the letter of credit.      
.Thirdly, if the holder of the bill of lading is the transferee, once he has the idea that 
the clauses in the bill of lading are not reasonable, he can refuse to accept the bill of 
lading which is also a document of title. On the contrary, if he accepts the bill of 
lading, it means that he accepts the clauses in the bill of lading, including the 
arbitration clause. Therefore, even the bill of lading only has the carrier’s signature; 
 









.Shipowner should use specific language as far as possible, and not generally write 
that the clauses in the charter party are incorporated into the bill of lading. As long as 
the holder of the bill of lading brings an action arising from other clauses in the bill 
of lading, it means that he accepts the bill of lading, including arbitration clause in 
the bill of lading.     
.The parties to the bill of lading must be bound by all the clauses in the bill of lading, 
which means that they cannot choose the clauses favorable to themselves. 
Accordingly, when the transferee accepts the bill of lading, he accepts the terms as a 
whole. If the arbitration clause is not binding on the holder of the bill of lading due to 
the absence of his declaration of will, then other clauses in the bill of lading should 
also by similar reasoning follow the same fate. 
.Almost all the international conventions, such as, Hague Rules 1924, Hamburg Rules 
1978, and other national laws, have clauses on the minimum liabilities and maximum 
rights of the carrier. Accordingly, they safeguard the equities of the holder of the bill 
of lading indirectly, and keep balance of the interests between the carrier and the 
holder of the bill of lading. Therefore, the view that acknowledging the arbitration 
clause in the bill of lading can decrease or lessen the liabilities of the carrier and 
damage the interests of the holder of the bill of lading is unwarranted. 
233.The reason that the transferee is a party to the arbitration clause incorporated into the 
bill of lading is not that he accepts the bill of lading expressly or impliedly, but is 




the holder of the bill of lading and the carrier”. Incorporating clauses into the bill of 
lading is an act of the carrier. An acceptance of the bill of lading means the 
acceptance of all the clauses in the bill of lading, the express or implied declaration 
of will of the holder of the bill of lading is not necessary. If the passive acceptance 
does not have binding force on the holder of the bill of lading, the basic principle of 
maritime law is meaningless and goes against the whole maritime law system. The 
narrower view that the holder of the bill of lading is not a party to the arbitration 
clause because no law allows implied acceptance of the bill of lading and of the 
arbitration clause, is not logical. 
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.The clauses in the bill of lading are provided by the carrier unilaterally, which are the 
typical standard form clauses. Normally, some clauses, such as “depending on the 
capacity of the holds” or “depending on the clauses and conditions in the bill of 
lading” are printed in the shipping order. As a result, the clauses and conditions of 
the contract of carriage in fact are the standard liner bills of lading.151 Though there 
is a column for “signature of shippers” in the standard liner bill of lading, it usually is 
left empty. Shippers rarely sign on it.  
.When interpreting a clause under this principle, consideration should be given to the 
words of the contract, finding out the true meanings of the clause on the language of 
the format clause instead of departing from it. Two principles should be abided by - 
 
151 杨良宜, 论提单中的仲裁条款, 中国海商法年刊(1991) at 3 ; 李军,有关提单仲裁协议的若干问题








.First, interpret the clause against the party who supplies the standard printed clause 
when more than two explanations are in existence at the same time. Second, the 
written clause should be given higher weight than that of a standard printed clause.  
If there are more than two meanings on the content of the arbitration clause which is 
incorporated into the bill of lading, the one which is unfavorable to the carrier should 
be chosen.  
.However, the binding force of a clause does not relate to the interpretation or 
construction of a clause. The binding force concerns the parties and the validity or 
invalidity of the clause. The parties to the clause are regulated by the facts of the 
dispute. The validity or invalidity of the clause is regulated by the provisions of law. 
The valid clause is binding upon the parties. “Making the interpretation which is 
unfavorable to the party who supplies the format clause” is only a principle of 
construction. The standard form clause must still be given some meaning and not 
simply ignored. This principle of construction must not be understood to mean that 
the clause is not binding upon the disadvantaged party.  
.According to Article 41 of the Contract Law of China, when interpreting the 
incorporated arbitration clause, one thing must be born in mind: the carrier and the 
holder of the bill of lading are the parties to the clause when a dispute arises between 
them. There will be no need to interpret the arbitration clause if there is no dispute 
between the carrier and the holder of the bill of lading.  
240.Therefore, the view that the holder of the bill of lading should not be treated as a 





241.Those who take the negative view believe that only the clauses which involve with 
the rights and obligations can be incorporated into the bill of lading, according to 
Article 95 of Maritime Code of China. They reason that the arbitration clause, not 
being of the same category as involving the rights and obligations of the parties, 
should not be incorporated into the bill of lading. This provision defines clearly two 
legal matters of the bill of lading which is issued under the voyage charter party 
when the holder of the bill of lading is not the charterer -  
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.First, the clauses in the bill of lading are the basis on which to determine the rights 
and obligations between the carrier and the holder of the bill of lading. Second, the 
clauses in the charter party which are incorporated into the bill of lading should 
apply to both the carrier and the holder of the bill of lading.  
Interpreting “the clauses which involve with the rights and obligations” as “the 
clauses which are connected with the substances of the cargo transportation, such as 
the loading and discharging, transportation and delivery” is not strictly speaking 
accurate. It could violate the principle “concluding contracts freely” in the Contract 
Law of China and unnecessarily limit the scope of the contract which the parties 
intend to conclude.  
244.As for the scope of the bill of lading, as long as the incorporation clause does not 
breach the international conventions or the mandatory stipulations applicable to the 
bill of lading, or the public order in China, it should be upheld. There is no law 
which prohibits the parties form choosing their means of resolving the disputes, 







For the foregoing reasons, this writer supports the view that the holder of the bill of 
lading is the party of the arbitration clause incorporated into the bill of lading. 
Exception--Bank as the Holder of Bill of Lading 
.The arbitration clause should not be binding upon the bank, even if the bank is the 
holder of the bill of lading. The reasons are analyzed below: 
.According to the Uniform Customs and Practice for Documentary Credits (ICC 
Publication No. 500), the bank when issuing the letter of credit, cannot know the 
contents of the bill of lading, including the arbitration clause in the bill of lading. It 
could not be said that they express the will to arbitrate. So if a buyer does not get the 
document against payment, the bank who retains the bill, becomes the holder of the 
bill of lading. If the bank makes payment instead of the buyer; naturally, it can pick 
up the cargo from the carrier by the bill of lading. It could happen that the cargo had 
been picked up by the buyer without tendering the bill of lading. The interests of 
bank are therefore prejudiced. 
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.If the bank brings a court action under the contract of carriage evidenced by the bill 
of lading, the carrier may raise an objection on the jurisdiction on the basis of the 
arbitration clause. If the bank submits the dispute for arbitration, the carrier may take 
an objection on the basis that there is no contract of carriage of goods by sea with the 
bank and the arbitration clause has no binding force. These both could therefore be 
left in an unenviable dilemma. 
.A court before which such an action is filed has to review the validity of the 




is invalid, the decision should be submitted for reviewing by the High People’s Court; 
if the High People’s Court also holds that the arbitration clause is invalid, it should 
be submitted for reviewing by the Supreme People’s Court. During this time, the 
bank can do nothing except waiting for the final decision. If the Supreme People’s 
Court holds that the arbitration clause is valid, it will reply to the High People’s 
Court, then the High People’s Court transfers to the Maritime Court. The procedure 




.If the court decides that the arbitration clause is valid and the action is rejected after 
some two years in court, the bank then commences arbitration, the time limitation for 
instituting arbitration proceedings could have passed and the bank could lose its legal 
remedies.  
.It is not unreasonable to say that in the circumstances as set out above, the bank does 
not really agree to arbitrate and should not be required to arbitrate its disputes with 
the carrier. It is however always prudent to take steps to commence arbitration if the 
court cannot make a decision whether the arbitration clause is valid or not in one year 
after the cargo is delivered, to avoid the 1-year limitation period. The bank also could 
choose to bring an action in tort, avoiding a possible dismissal of the claim due to 
lack of jurisdiction of the court.  
III. GOVERNING LAW OF THE ARBITRATION CLAUSE INCORPORATED 
INTO THE BILL OF LADING 
An issue that arises out of the incorporation of an arbitration clause into a bill of 




253.Concerning this matter, the views reflected by the courts are different.  
For example, in the dispute between Shandong Elevator Company and 
Hong Kong Fu Xiangtai Trading Company, Qingdao Oster Elevator Co. 
Ltd., there following arbitration agreement was concluded by the parties: 
“The disputes arising out of the performance of contract should be 
submitted for arbitration. The place of arbitration is Hong Kong, and the 
arbitration commission is appointed by the parties. The arbitration 
procedure and governing law is in accordance with the law of Hong 
Kong”.  
At the first and second instance, the courts applied to the law of the 
country where the court is - the Arbitration Law of China to determine the 
effectiveness of arbitration clause. The courts dismissed the objection of 
the defendant to the jurisdiction of the court for the reason that the 
arbitration commission was not clearly agreed. Then the defendant 
appealed to the Supreme People’s Court. The Supreme People’s Court 
held that the effectiveness of arbitration clause should be determined 
according to the law of the place of arbitration, the parties can apply for 
arbitration in Hong Kong and the mainland courts did not have the 
jurisdiction.152  
The courts of first and second instance held the applicable law was the law 
of the country where the court sits, however the Supreme People’s Court 
                                                 




held it was the law of the arbitration place and usually the arbitration place 
is the place where the arbitration award is made. 
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.It is quite normal that the clauses on jurisdiction and applicable law are stated in the 
bill of lading. At time, in order to reflect the bargained positions, the bill of lading 
could include a “floating” applicable law clause. In the absence of express terms, the 
applicable law clause has to be implied from various factors.  
1) Express Applicable Law Clause  
.An example can be seen in the Shell Bill of Lading,clause10(A):  
“The contract contained in or evidenced by this Bill of Lading shall, 
notwithstanding any other term set out or incorporated herein, be 
construed and relations between the parties determined in accordance with 
the law of England.” 
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.Most of the standard form bills of lading stipulate that the bill of lading should be in 
accordance with the law of the place of principal business of the carrier. Due to this, 
the carrier could foresee his rights and liabilities, but it is unfavorable for the 
consignee and the holder of the bill of lading. 
2) “Floating” Applicable Law Clause 
.Such a clause provides for the laws of more than two places which the parties can 
choose from. Therefore, during the conclusion of the contract, the parties do not 
know which law should be applied for the bill of lading. For example, P & O 




“Any claim or dispute arising under this Bill of Lading shall be 
determined, at the option of the plaintiff, either by the courts of the 
country where the Carrier, or the defendant if not the Carrier, has his 
principal place of business according to the laws of that country.” 
3) Implied Applicable Law Clause  
258.If the parties do not expressly stipulate the applicable law, it can be inferred through 
the terms and the concrete situations of the bill of lading. According to the Maritime 
Code of China153, where the holder of the bill of lading is not the charterer in the 
case of a bill of lading issued under a voyage charter, the rights and obligations of the 
carrier and the holder of the bill of lading shall be governed by the clauses of the bill 
of lading. However, if the voyage charter party is incorporated into the bill of lading, 
the relevant clauses of the voyage charter party shall prevail.  
4) Restrictions on the Choice of Applicable Law 
259
260.
.There are some exceptions on the choice of the law governing the arbitration 
according to the principle of “autonomy of will”: the agreement cannot violate the 
international treaties concluded or acceded to by China, the mandatory laws and the 
public interests of China. The agreement should also have some connections with the 
dispute.  
Even though Chapter 4 of the Maritime Code of China – Contract of Carriage of 
Goods by Sea does not express that it is mandatory, its mandatory application scope 
extends to both export bill of lading and import bill of lading. This shoud not be 
considered a defect of the Maritime Code, but reflects the all-encompassing nature of 
                                                 




the law.154. The Maritime Code of China serves as the lowest criterion to protect 
Chinese carriers and shippers. Chapter 4 must always be understood as having a 
mandatory scope.  
According to Article 269 of the Maritime Code of China, “The parties to a 
contract may choose the law applicable to such contract, unless the law 
provides otherwise.”  
Article 44 provides that: “Any stipulation in a contract of carriage of 
goods by sea or a bill of lading or other similar documents evidencing 
such contract that derogates from the provisions of this Chapter shall be 
null and void”.  
261.Thus, the clause “unless the law provides otherwise” in Article 269 refers to the 
provisions of Article 44.  
Article 45 provides: “The provisions of Article 44 of this Code shall not 
prejudice the increase of duties and obligations by the carrier besides those 
set out in this Chapter.”  
262.Thus, any attempt by a carrier to lessen his duties and obligations is forbidden. He 
could however take on heavier and more onerous obligations.  
Article 2 provides: “The provisions concerning contracts of carriage of 
goods by sea as contained in Chapter 4 of this Code shall not be applicable 
to the maritime transport of goods between the ports of the People's 
Republic of China.”  
                                                 




263.It means that the provisions of Chapter 4 apply mandatorily to all carriage of goods 
by sea involving foreign elements, or the scope of application of the Maritime Code 
of China includes the export and import carriage of goods by sea.  
264.Chapter 4 is the minimum requirement for foreign carriers. If they want to increase 
their duties and obligations in order to show their strength, to make favorable 
concessions to Chinese parties, which does not impair the interests of anybody, the 
law will not intervene with it. It is natural for Chinese law to apply to bills of lading 
issued by the Chinese shipping companies for export and import of goods. They can 
also choose to apply to other laws on other matters. If the foreign shipping 
companies choose to apply to the Maritime Code of China, then such a move is 
welcomed. However, if criterion of the governing law they choose is lower than that 
of the duties of carriers stipulated in Chapter 4 of the Maritime Code of China, the 
latter one would prevail. In this situation, the arbitral tribunal in China does not have 
the duty to apply the foreign law which is unfavorable to Chinese party.   
There was one case involving American President Lines (APL) and Feida 
Electrical Appliance Plant, Feili Company and Great Wall Company. In 
August 1993, the plaintiff Feida Electrical Appliance Plant entrusted to the 
carrier two containers. The carrier, defendant, APL issued the straight bill 
of lading, stating the buyer as the consignee. In September, the cargo was 
shipped to Singapore, and the carrier delivered the cargo to the buyer, but 
did not take back the original bill of lading.  
Feida Electrical Appliance Plant brought an action to Guangzhou 




obligations and guarantee of the carrier because he delivered the cargo to 
another party. This impaired the ownership of Feida Electrical Appliance 
Plant.  
One of their disputes was on the governing law. According to the 
paramount clause of the bill of lading, 1936 US COGSA or 1924 Hague 
Rules should apply to disputes arising out of the bill of lading. Guangzhou 
Maritime Court held that this agreement did not violate Chinese Law, 
therefore, it was valid. However, both 1936 US COGSA and 1924 Hague 
Rules do not expressly provide that whether the carrier can deliver cargo 
to the straight consignee without the original bill of lading. Singapore Bill 
of Lading Act which was effective since 12 November 1993 was not 
binding on this case. Therefore, this case should apply to Chinese Law and 
the international customs.  
APL did not accept the judgment made by Guangzhou Maritime Court and 
appealed to Guangdong High People’s Court, claiming that according to 
the applicable law clause in their contract of carriage of goods by sea, U.S. 
Law or Singapore Law should apply. However, Guangdong High People’s 
Court rejected this claim; holding that the port of delivery was in 
Singapore and the act of tort occurred was also in Singapore. Feida 
Electrical Appliance Plant, a Chinese company, held the original bill of 
lading. APL discharging the cargo without the bill of lading impairs the 
ownership of Feida Electrical Appliance Plant. When the place of the tort 




courts can choose to apply to the law of either place. Because the resulting 
injury (the place of residence of the plaintiff) and the place where the bill 
of lading was issued were in China, this case had more close connections 
with China. In addition, when Feida Electrical Appliance Plant brought an 
action to Guangzhou Maritime Court, APL did not deny the jurisdiction 
and responded to the claims. Therefore, it held that Guangdong High 
People’s Court had jurisdiction on this case and applied to Chinese Law.  
APL appealed again to Supreme People’s Court, which made the final 
judgment that Chinese Law applied. Feida Electrical Appliance Plant 
voluntarily accepted the bill of lading issued by APL, and there was 
paramount clause on the applicable law. The option was the agreement 




.From the case above, the law governing the arbitration clause should be inferred first 
in accordance with the clauses in the bill of lading before the validity of the 
arbitration clause is determined. The validity of the arbitration clause has been 
definite when the charter party is concluded. The law to determine the validity is also 
definite. The determination of the law should be in accordance with the intention of 
the parties of charter party or bill of lading, or the connection point in their judicial 
action, and finally be judged by the court or arbitral tribunal.  
.However, when the intention of the parties is not clear on the choice of governing 




267.According to the law of arbitration place. It can be inferred that if the parties do not 
want to apply the law of the place of arbitration, they will clearly choose another law 
to preclude it. Therefore, whereas the parties do not agree on the governing law, but 
the arbitration place is stated in the arbitration clause, the applicable law should be 
the law of the place of arbitration. This view can also be found in the New York 
Convention.  
Article V (1): “recognition and enforcement of the award may be refused, 
at the request of the party against whom it is invoked, only if that party 
furnishes to the competent authority where the recognition and 
enforcement is sought, proof that: (a) The parties to the agreement referred 
to in Article II were, under the law applicable to them, under some 
incapacity, or the said agreement is not valid under the law to which the 
parties have subjected it or, failing any indication thereon, under the law 
of the country where the award was made.” 
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.Even though this Article concerns the recognition and enforcement of the arbitration 
award, it also reflects the view on the governing law of arbitration clause- according 
to the law of arbitration place.  
.According to the principle of the closest connection with the contract. If the parties 
do not agree on the governing law and the place of arbitration in the arbitration 
clause, the law governing the effectiveness of arbitration clause cannot be inferred 
from the will of the parties. It should be determined according to the basic theory of 
private international law. Where there is no agreement on the governing law of the 




with the contract which is the most proper and common way in practice. This is also 
clear in China civil law system.  
Article 145 of the General Principles of the Civil Law stipulates: “The 
parties to a contract involving foreign interests may choose the law 
applicable to settlement of their contractual disputes, except as otherwise 
stipulated by law. If the parties to a contract involving foreign interests 
have not made a choice, the law of the country to which the contract is 




.There are two meanings in this provision: first, the parties can choose the law by 
their written agreement; second, the law chosen by the parties must have the closest 
connection with the dispute, otherwise, even if there is an agreement, it cannot be 
acknowledged by the court in China. 
“The law most closely connected with the dispute” should be interpreted from these 
two aspects: first, “dispute” means the specific dispute in every case. As there may 
be different causes of action or different factual circumstances giving rise to the 
dispute, the particular dispute may be different in each case. Thus the scope of the 
law most closely connected with the dispute may be different. For example, the law 
of the place where the contract is concluded is most closely connected with the 
dispute over the conclusion and effect of contract, but not with the dispute over the 
breach of contract; second, “the law most closely connected” must have true and 
concrete nexus with the dispute.  
Factors such as the places where the bill of lading was issued, the loading port, 




salvage occurred, could be said to have some close connection with the performance 
of the contract of carriage of goods by sea. If however, the carrier is an American 
shipping company, the port of loading is Qingdao, and the port of discharge is 
Hamburg. The parties agree that the law of England has jurisdiction. The applicant 
could claim that the applicable law clause is invalid because English law is not most 












.China is aware that it has hard and rigid provisions for arbitration agreements and 
that they are excessively mechanical and narrow. It may not reflect fully the intention 
of the parties to a dispute that is subject for arbitration and do harm to the 
development of Chinese arbitration industry.  
.China should strengthen it by taking a more liberal attitude on the recognition of the 
form and content of arbitration agreement. Implied and oral arbitration agreements 
should be considered for recognition. 
. While there has been debate and pressure on China to accept ad hoc arbitration, the 
Chinese legal environment may not be ready for such. Until a more developed and 
mature user base is established, China should be careful on adopting ad hoc 
arbitration. 
.As for the foreign arbitration clause in the bill of lading, China should consider the 
procedure adopted in the U. S., denying its validity by mandatory application of the 
domestic laws, or changing the court’s jurisdiction clause into an arbitration clause 
providing “Arbitration in Beijing”, or directing the adopting of CMAC’s model 
clause.  
.Issues arising form the incorporation of arbitration clause into the bill of lading, 
consideration may be considered in the following manner:  
.First, examine whether the arbitration clause is incorporated into the bill of lading. If 








.Second, determine whether the holder of the bill of lading is the party of the 
arbitration clause incorporated into the bill of lading. 
.Third, determine the governing law of arbitration clause according to the will of 
parties. If the parties do not choose the governing law, it should be determined first 
according to the law of arbitration place, second to the principle of the closet 
connection with the contract.  
.Following this sequence, the arbitration clause incorporated into the bill of lading can 
be examined thoroughly and it is favorable for the arbitral tribunal to resolve the 
dispute. 
.Significant events are taking place in China over the use of arbitration. The Supreme 
People’s Court has published the Interpretation on the Application of the Arbitration 
Law recently and is collecting the Suggestions on the People’s Courts Dealing with 
the Cases of Foreign Arbitration. CMAC and CIETAC also amended their 
Arbitration Rules. The developments should provide a more arbitration-friendly 
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